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. SUMMARY

The Applicant in this case seeks reclassification to the TS-R (Transit Station —
Residential) Zone to build a residential high-rise on Woodmont Avenue in downtown Bethesda. The
proposed building would be a maximum of 70 feet tall, with seven stories and 50 to 70 units.

This case comes to the Council following a denial of the application in 2005 (based
largely on a proposed maximum height that exceeded the applicable sector plan recommendation of
65 feet), an appeal of the denial to the Circuit Court, and a settlement of the appeal that resulted in a
remand to the Hearing Examiner. The Applicant has revised its application by, among other things,
lowering the proposed maximum height from 100 feet to 70 feet, reducing the setbacks on the street
frontages to achieve a height decrease without sacrificing density, and making a commitment to
architectural materials that are consistent with the prevailing brick architecture of surrounding
buildings.

The Planning Board and the Alternative Review Committee have found that the
proposed development would not be financially feasible, with MPDUs on site, within the constraints of
the 65-foot height limit recommended in the sector plan. The Planning Board specifically
recommends that the proposed Development Plan be approved with the requested maximum height
of 70 feet. Technical Staff makes a similar recommendation, finding that the building as proposed
varies only slightly from the sector plan and would be compatible with the surrounding area.

The proposed rezoning is now supported by the Bethesda Civic Coalition and several
residents of the Edgemoor Condominium, a nearby residential high-rise, who participated actively in
opposition during the earlier proceedings in this case. Conversely, residents of a townhouse
development located adjacent to the subject property who participated in support of the original
proposal now oppose the application, on grounds that the Applicant should have been held to the
three-year waiting period that normally applies after denial of a rezoning request, and on grounds that
this proposal, in conjunction with other pending rezoning requests in the immediate area, would have

a detrimental effect on their community.
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After a careful and thorough review of all the evidence of record, the Hearing Examiner

recommends that that proposed rezoning be approved on grounds that it would satisfy the

requirements of the zone, it would be compatible with land uses in the surrounding area and, although

it would not fully comply with the Sector Plan, on balance, it would serve the public interest.

. STATEMENT OF THE CASE

Application No. G-819, filed on February 3, 2004 by Applicant Hampden Lane, LLC,
requests reclassification from the R-10 and R-60 Zones to the TS-R Zone of 30,891 square feet of
land in the Edgemoor subdivision (7th Election District) comprised of part of Lots 5 and 6, Block 24B;
part of Lots 8 and 9, Block 24D; 313 square feet of right-of-way owned by Montgomery County that
was formerly part of Lot 6, Block 24B; and 815 square feet of right-of-way owned by Montgomery
County that was formerly part of Lots 8 and 9, Block 24D." The site is located at 4802 and 4804
Montgomery Lane and 4901 and 4905 Hampden Lane, Bethesda and is depicted on an identification
plat submitted as Exhibit 23(a).

The application was initially reviewed by Technical Staff of the Maryland-National
Capital Park and Planning Commission (“M-NCPPC”) who, in a report dated May 7, 2004 (the “2004
Staff Report”), recommended deferral or denial. The Montgomery County Planning Board (“Planning
Board”) considered the application on May 13, 2004 and, by a vote of 4 to 1, recommended approval,
stating that the Planning Board strongly supports this project. A public hearing was convened on

June 15, 2004 and continued on June 16, June 22 and September 21, 2004. Evidence and testimony

! The Applicant owns approximately 29,763 square feet of the area proposed for rezoning. This includes 7,217
square feet of land that is already dedicated for roadway use. Based on past practice, the Planning Board can
be expected to include the past dedication in the tract area used to calculate permitted density. As noted in the
text above, the area proposed for rezoning also includes 1,128 square feet of land that is owned by Montgomery
County, having been acquired by eminent domain in the past. This property was previously part of the lots and
blocks at issue here. The Applicant hopes to buy this property back from the County, then immediately re-
dedicate it for public use in connection with its development of the site. The purpose of this transaction is to
give the Applicant a larger tract area for density purposes. Technical Staff testified that while a buy-back and
dedication is unusual, it is not unprecedented as a means of increasing permitted density. The Applicant and
Montgomery County entered into a Memorandum of Understanding Agency Authorization (Exhibit 26(a)) on
April 6, 2004, which authorizes the Applicant to seek rezoning for the County-owned land included in this
application, and at least impliedly authorizes the Applicant to seek rezoning for the dedication parcels, to the
extent such authorization may be necessary. The Memorandum of Understanding states explicitly that it “shall
not affect, in any manner whatsoever, any public action, review or approval process involving the County. . . .”
Ex. 26(a) at 3.
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were presented both in support of and in opposition to the application. The record was held open for
one week to receive the final transcript, and closed on September 28, 2004. It was later reopened to
receive two corrected exhibits, and closed immediately on January 5, 2004.

In a Report and Recommendation dated January 7, 2005 (the “January 2005 HE
Report”), the Hearing Examiner recommended approval of the application. The Council first
considered this case on February 8, 2005, and granted a request for oral argument submitted by
opposition parties. Oral argument, followed by extensive questioning of counsel by members of the
District Council, took place on March 1, 2005. Following this discussion, the Council remanded the
case to the Hearing Examiner for the limited purposes of giving the Applicant the opportunity to
amend its development plan to specify, as a binding element, that all moderately priced dwelling units
(“MPDUs") would be provided on site. Following the reopening of the record, a revised submission
from the Applicant and a public comment period, the Hearing Examiner issued a Supplemental Report
and Recommendation on March 24, 2005, which recommended approval of the application.

The Council considered the application again on April 12, 2005, and voted 9 to 0 to
deny the application. There followed a motion for reconsideration by the Applicant, which the Council
denied.

The Applicant appealed the denial of the rezoning to Circuit Court. Extensive
settlement negotiations then took place between the Applicant and an opposition group that was
represented by counsel. In connection with the settlement that ultimately took place, the County
Council agreed to remand the case to the Hearing Examiner, to allow the Applicant to submit revised
plans consistent with commitments made during the settlement negotiations.

The case was remanded to the Hearing Examiner on January 31, 2006. Following
revised submissions by the Applicant, Technical Staff submitted a supplemental staff report on April
18, 2006, recommending approval of the application (the “2006 Staff Report”). A public hearing took
place before the Hearing Examiner on April 25, 2006, during which evidence and testimony were
presented both in support of an in opposition to the present application. The record was held open for

an extensive period to allow time for the Alternative Review Committee (the “ARC Committee”) and
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the Planning Board to make recommendations, pursuant to Section 59-D-1.61(a) of the Zoning
Ordinance, concerning whether building height greater than that recommended in the applicable
master plan was necessary to make the inclusion of MPDUs on site financially feasible. Favorable
recommendations were received from the ARC Committee on or about May 30, 2006 and from the
Planning Board on June 28, 2006. Following notice to interested parties, a 15-day public comment
period and the receipt of responsive comments from the Applicant, the record closed on July 13,

2006.

[ll. FINDINGS OF FACT

For the convenience of the reader, the findings of fact are grouped by subject matter.
Where there are conflicts in the evidence, these conflicts are resolved under the preponderance of the

evidence test.

A. Subject Property

The subject property is located in downtown Bethesda, on the west side of Woodmont
Avenue. It occupies the entire block between Hampden Lane and Montgomery Lane. The property is
currently developed with two single-family detached residential buildings facing Montgomery Lane in
the R-60 Zone, which are used for offices; a three-story multi-family building facing Hampden Lane in
the R-10 Zone, which contains apartments, an upholsterer and offices; and a gravel parking area
filling the middle portion of the site.

The subject property has street frontage on three sides. To the east it fronts on
Woodmont Avenue, an arterial road with four to five lanes providing access for north-south traffic in
the CBD. Sections of Woodmont Avenue operate in a one-way direction southbound adjacent to the
subject property. To the south, the subject property fronts on Hampden Lane, a business district
street with two travel lanes providing for east-west travel between Arlington Road and Woodmont
Avenue. The right-of-way on Hampden Lane varies, but is recommended in the Sector Plan to be 60
feet. To the north, the subject property fronts on Montgomery Lane, a narrow business district street

that is recommended in the Sector Plan for a 52-foot right-of-way. Travel on Montgomery Lane is
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primarily two-way east-west, except for a stretch between Woodmont Avenue and a small side street
called West Lane, where travel is permitted only in a westbound direction. The subject site is located

along the one-way segment of Montgomery Lane.

B. Surrounding Area

The surrounding area must be identified in a floating zone case so that compatibility
can be evaluated properly. The “surrounding area” is defined less rigidly in connection with a floating
zone application than in evaluating a Euclidean zone application. In general, the description of the
surrounding area takes into account those areas that would be most directly affected by the proposed
development and any special study areas that may be been defined by the applicable master plan. In
the present case, the Hearing Examiner accepts the recommendation of Technical Staff (see 2004
Staff Report, Ex. 38 at 3) and designates as the surrounding area that area bounded roughly by East
Lane on the east, Moorland Lane on the north, EIm Street on the south and properties fronting on
Arlington Road on the west. This area includes the Transit Station Residential District (“TS-R
District”) defined in the Bethesda CBD Sector Plan, Approved and Adopted July 1994 (the “Sector
Plan”) and a portion of the Metro Core District defined in the Sector Plan. The general location of the
subject property and land uses in the surrounding area may be seen on the vicinity map on the next
page, which was produced by the Applicant’s architect and has been annotated by the Hearing
Examiner, based on detailed testimony during the 2004 proceedings, to identify particular uses. It
should be noted that this map depicts the building on the proposed site as originally proposed. As
currently proposed, the building would be shorter and have a larger footprint, with smaller setbacks.

The surrounding area as described above contains a mix of uses and zones.
Confronting the subject property to the east, across Woodmont Avenue, is Hampden Square, a
mixed-use project in the CBD-2 Zone that has two components: a high-rise office building with a
height of 143 feet, which occupies the northern part of the site, and a high-rise residential building with
a height of 100 feet, which occupies the southern part of the site. Like the subject property, Hampden

Square occupies the entire block between Montgomery Lane and Hampden Lane. Confronting the
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subject property to the south, across Hampden Lane, is a two-story commercial building in the C-2

Zone occupied by Community Auto Service. Abutting the subject property to the west is a luxury

townhouse development known as City Homes of Edgemoor (“City Homes Townhouses”) in the TS-R

Zone. The City Home Townhouses consist of five rows of four-story townhouses, 55 to 60 feet in

height, which face interior mews (attractively landscaped and paved open spaces).

The Chase

Edgemoor
Condominiums

City Homes
Townhouses

Bethesda
Library

Surrounding Area Map, Ex. 45(i)
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Confronting the subject property directly to the north, across Montgomery Lane, is a
small open area. Immediately west of that open area, in the TS-R Zone and patrtially confronting the
subject property, is a high-rise, luxury condominium building known as the Edgemoor Condominiums,
which has 10 stories and stands 100 feet high. The proposed building would stand perpendicular to
the Edgemoor Condominiums. The Edgemoor Condominiums and the City Homes Townhouses were
constructed as related developments, and both have traditional brick architecture with many attractive
architectural details. Hampden Square is more modern in its design, but has a similar red brick
exterior.

Beyond the adjacent and confronting properties, other important structures in the
surrounding area include the Chase apartment building, a 120-foot high-rise that sits about 40 feet
north of the Edgemoor Condominiums on Woodmont Avenue in the TS-R Zone. Additional residential
high-rises (the Chase Il and the Christopher) are located at the far north end of the surrounding area,
also on the east side of Woodmont Avenue and in the TS-R Zone. Across Woodmont Avenue from
the Edgemoor Condominiums and the Chase is the Newlands Building, a modern high-rise office
building in the CBD-2 Zone that has three sections topped with barrel vaults, which vary in height from
173 feet to approximately 220 feet. Farther north on the east side of Woodmont Avenue in the CBD
Zones are other buildings over 200 feet in height, which are within the Metro Core District, the tallest
height district in Bethesda. These include the Hyatt Hotel and the Clark building. Immediately outside
the surrounding area, about 750 feet northeast of the subject property, is the Bethesda Metro Station.

Southwest of the subject property on Hampden Lane are additional low-rise,
retail/commercial buildings in the C-2 Zone, with uses such as a gym and a laundry. The buildings on
the north side of Hampden Lane contain offices and may include some apartments. On the other side
of the subject property, on Edgemoor Lane west of the Edgemoor Condominiums, are single-family
residential buildings, mostly in the R-60 Zone, that are primarily used as offices. Arlington Road
within the surrounding area is developed with low-rise residential, office and institutional uses. These

include the Bethesda Library, townhouses and the “Edgemoor on Arlington Road,” a 12-unit
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Zoning patterns in the surrounding area are reflected on the zoning map that follows.
Zoning Map, Excerpted from Ex. 3

condominium building in the TS-R Zone with a height of 42 feet. Beyond the surrounding area to the

west is the Edgemoor neighborhood of single-family detached homes in the R-60 Zone.

G-819 Second Suppl. Report

[«B]
S o BE 5 2 TR
~ A 88 i § sa.
Iy ) 59 w- R
- (@] ) O @y ﬂ___w.-_".ﬁ_.\bwvwwN
5 EA m.—- W hy th.. i\
R
L ,u
&
i3
n 5 :
Seseeed S
; 33383 W
30 Ay
¥ B mmwo M [
Q a m - ;1
L]
e~ -
X “-Iol.. ﬁ L LY
o
e I¥
T . ~2 BA- 1004 >xc—..—m.._.oz ]
7 i = :
. s dle EN 3
o 5 X m “ ;37& HHE -
< rVAm 3\ “... s
o ay s
M 2 3... - p sees H
- Toui 3| ME sE
- : I.J.ul..nlw i - o.nl“lno




G-819 Second Suppl. Report Page 11
Pending development proposals in the immediate vicinity of the subject site include
LMA No. G-842, which, in conjunction with DPA 06-2, requests rezoning from the R-60 zone to the
TS-R zone for several parcels on Hampden Lane. The application proposes a multi-family residential
building, with heights varying from 33 feet at the west end of the building, closer to Arlington Road, to
71 feet at the east end, closer to Woodmont Avenue. This application is currently pending before the
District Council, with a recommendation from the Hearing Examiner for a remand due to compatibility
concerns. An additional rezoning application is pending, LMA No. G-843, which requests rezoning
from the R-60 Zone to the TS-R Zone of several parcels on the north side of Montgomery Lane and
continuing onto West Lane, a small side street off of Montgomery Lane.? The application proposes a
residential building with a height of 41 feet on the Montgomery Lane side and 65 feet on West Lane.
The public hearing on this application was postponed indefinitely on April 25, 2006, after Technical
Staff and the Planning Board recommended denial of the application due to compatibility concerns.
Photographs of the subject property and surrounding land uses are provided below and

on the following two pages.

Photograph of Subject Property as Seen

ony of Edgemoor Condominiums, Ex. 50(a), page 2
L '

SasSNoYUMO SawoH Al1D

Woodmont Avenue

> The Hearing Examiner takes official notice of the case file for LMA No. G-843.
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Photo of Edgemoor Condominiums, Confronting Subject Property, Excerpted from Ex. 45(n)
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Photograph of Mews between City Homes Townhouses Building Rows
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C. Zoning History

The subject property was classified under the R-10 and R-60 Zones in the 1954

Regional District Zoning. This zoning was reaffirmed in the 1958 Countywide Comprehensive Zoning,

and by Sectional Map Amendment in 1977 (SMA G-20) and 1994 (SMA G-711).

D. Proposed Development

The Applicant proposes to construct a high-rise, multi-family residential building. The

application in its current form provides more definite plans than the original application did, as a result

of the detailed settlement negotiations that led to the remand proceedings. The TS-R Zone specifies

that height must be determined by the Planning Board during site plan review, so the height has not

been definitively set. The Applicant has, however, offered binding elements that establish a number

of key parameters for the building, including architectural elements. These are summarized below.

Binding Elements, per Ex. 116(b)

Area to be rezoned
Net lot area

Floor area ratio (FAR)
Number of dwelling units
Gross floor area

Public use space

Active/Passive Recreation Space

Building coverage
Building height

30,819 square feet
22,546 sq. ft.

up to 2.5, plus up to 0.55 FAR for
MPDU bonus

50-70
no more than 94,218 sq. ft.

not less than 10% of net lot area,
2,255 sq. ft.

Not less than 20% of net lot area or
4,510 sq. ft., percentage on the ground
determined by Planning Board

Maximum 65%

Not greater than 70 feet (7 stories plus
English basement), with at least 1,300
sqg. ft. in northwest corner limited to 60
feet

Rooftop structures no more than 15
feet high, setback from Montgomery
Lane building edge no less than 25
feet, and covering no more than 50%
of rooftop
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Binding Elements, per Ex. 116(b), cont.

Streetscape Substantial compliance with Sector
Plan guidelines

Parking Resident parking will be underground,
with possible small number of surface
parking spaces for drop-off and visitor
parking adjacent to Hampden Lane

Ancillary commercial uses or None

restaurants

MPDUs Up to 15%, all on site
Setbacks Minimum of 18 feet on western

property line.

Other setbacks to be in substantial
compliance with setbacks shown on
Development Plan.

Access All vehicular access from Hampden
Lane
Materials/Design Construction materials and

architectural design to be consistent
with images on Development Plan
page A0.03. Northeast and northwest
corners to be constructed from brick,
metal floor spandrels, and windows,
without large expanses of glass curtain
wall or other reflective surfaces.

Construction agreement Applicant to work with Edgemoor
Condominium Association to devise
construction agreement to mitigate
construction impacts.

Condominium fees Applicant to work with County on
funding mechanism to protect MPDU
owners from rapid escalations in
condominium fees.

The area proposed for rezoning in this case (which is the tract area the Applicant

proposes to use to calculate permitted density) is 30,891 square feet, or .71 acres.® See Ex. 97(a)

% See note 1, above, for a breakdown of the area proposed for rezoning.
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and Ex. 6, “Area Tabulation” portion.* With this acreage, a 50-unit building would represent about 70
dwelling units per acre, and 70 units would be about 99 units per acre. See 2006 Staff Report at 12.
The project would include at least the minimum number of moderately priced dwelling units
(“MPDUSs") required under county law (12.5 percent), and may include up to 15 percent MPDUs, all of
which would be on site.

The proposed development would satisfy the zoning ordinance requirements to
designate 10 percent of the site to public use space and 20 percent to active and passive recreation
space. The latter would likely be provided in part on the ground outside the building, and in part on
the rooftop and in interior spaces including a fitness center and a lobby/community room. The
breakdown would be determined during site plan review.

Conceptual elevation drawings are reproduced below.

Conceptual Hampden Lane Elevation, from Ex. 116(a)

MNEWLANDS

EDCEMOOR 180 BEYOND EDGEMOCOR BEYOND 2 BETHESDA METRO (ENTER
RESIDENTIAL RESIDENTIAL OFFCE / RETAL
#4915 #eon K491 #4909 MECH, PENTHOUSE
OFFICE OFAICE RESIDENTAIL OFFICE N FOREGRCUND — '
J' MEASURING
L
i ) B e
m p ;?E ':/:;%
- 4201 HAMPDEN LN. WODDMONT AVE ! HAMPDEN SQUARE
SITE OFFICE / RESDENTIAL / RETAIL

* Exhibit 6 should be reviewed with caution, as some of the figures in the graphic portion of the exhibit are
slightly inconsistent with figures in the “Area Tabulation” table at the bottom of the exhibit. Applicant’s counsel
represented that the figures in the Area Tabulation table are correct. The total discrepancy is seven square feet,
which is immaterial at the zoning stage. The Planning Board and its staff will need to verify these figures during
site plan review to determine the maximum permitted density precisely.
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Conceptual Woodmont Avenue Elevation, from Ex. 116(a)

INEWLANDS
2 BETHESDA METRO CENTER THE EDCEMOOR HAMPDEN SCUARE BEYOND ONE BETHESDA CENTER
OFFICE f RETAIL RESDENTIAL CFFICE / RESDENTIAL/RETAIL QOFACE / RETANL
1 /N
. . 4901 HAMPDEN LN SITE . HAMPDEN LN .CG\-'IMUNITY AUTO SE‘R'U"ICE.

L ] L ]
MONTGOMERY LN

E. Development Plan and Binding Elements

Pursuant to Code § 59-D-1.11, development under the TS-R Zone is permitted only in
accordance with a development plan that is approved by the District Council when the property is
reclassified to the TS-R Zone. This development plan must contain several elements, including a
land use plan showing site access, proposed buildings and structures, a preliminary classification of
dwelling units by type and number of bedrooms, parking areas, land to be dedicated to public use,
and land intended for common or quasi-public use but not intended to be in public ownership. Code
859-D-1.3. As a general matter, the Development Plan is binding on the Applicant except where
particular elements are identified as illustrative or conceptual, and only minor changes may be made
during site plan review. The Zoning Ordinance specifies that in the TS-R Zone, building height is to
be determined not at the zoning stage, but during site plan review. Code § 59-C-8.51. Thus, building

height can only be conceptual at this stage.
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In the present case, the proposed development consists of a single building on a small
parcel of land. The Applicant seeks to take advantage of the maximum density permitted in the zone
in terms of Floor Area Ratio (“FAR”), including the maximum of 2.05 normally permitted plus bonus
FAR of 0.55 to compensate for MPDUs. The Applicant proposes to achieve this FAR level with a
maximum height of 70 feet (and one corner of the building limited to 60 feet) and maximum building
coverage of 65 percent.” The remainder of the site would be used for exterior features such as
grassy areas, walkways, landscaping, a garage entrance and a service entrance.

As noted above, the textual binding elements on the Development Plan specify that
setbacks must be in substantial compliance with specific, numerical setbacks shown on the
Development Plan graphics. Applicant’s counsel explained that this was a point of negotiation during
the settlement agreement, recognizing that it may constrain the Planning Board’'s ability to require
changes during site plan review. The Hearing Examiner notes, however, that if the Planning Board
desires to impose a lower height limit on the Applicant at site plan, that could be achieved, without
violating the setback commitment in the written binding elements, by reducing the number of units.

The principal component of the development plan in this case is a three-page
document entitled “Development Plan,” Exhibits 116(a) — (c), which contain a conceptual drawing of
the proposed site plan as well as notes, written binding elements and a conceptual parking layout.
Additional items required for a development plan have been submitted in the form of vicinity maps
(e.g. Exs. 5, 45(i))). The graphic portion of the Development Plan’s site plan is reproduced on the

next page, and textual portions are shown on the pages that follow.

®> The building shown on the Development Plan occupies just under 65 percent of the site.
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Site Layout (illustrative), excerpted from Ex. 116(b)
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Notes and Binding Elements Page One, excerpted from Ex. 116(b)

1) Mortes,
a) Subject 1o the binding elements, below, deailed design featuees will be foslleed & !
b) Preliminasy M of Usds by Type

Dieserigiion of Preliminary Mix of Units by Type and Number Number
(Seethon $9-D-1.3(eX3))

Stedin &
| One Bedooom/Den q
| Twn BedroomiTien 26
| Temee Bedooomy' Dn 22
 Total Preliminany Mix 58

I) Hinding Elements

a} The development envelope will be governed by the height, selback 2od alber an-site
development constraints, ns pravided co the following mbhelation.

Item | Deseripliom Minomem Alloaed | TroposedTProvided

Required Under the
| | TS-R Zone |
l. | Zeming (Existing: | N/A TSR
| R0, Réi) . ‘
2. Arcasto b rezoned | 1S 0OSE 30, 8915F
and basis lioe the
| covelaponmt Gesity | |
3, Nes Lot Area MiA &2, 5405F
Flows Arca Ralso Mo menimum, .50 (Mol 1o excead)
| | Maximum: 2.50 FAR
5, Boous FAR for Up o 22% 0.5% (ot 10 expaad)
| MPDU's _ _
6. Total BA 305 (Mot 1o excosd)
7. Mumber of dwelling | 150 maximum upder | Beroeen 50-70 Lnits
1milts Zeming; wobslanlial
compliance with
Sector Plan: 45-100
URits per foe,
8. | GrossFloor Ama | N/A | Na mare than 94 1185F
9, | Public Usc Space | 107% of Nes Lot Arca: | Nof less ibas 107 of MNet Loc Arcs:
, 1 | 2.2558F | 22555F
10, Active/Passive 200 O Met Lot Anss | Mo less than 2056 ol Met Lol Ao
Recreation Space' | 4 S10SF 4,5108F.
The area to be provided on the ground
will b determined by the Plasming
Beard,
11, | Budlding Covemnge | No minimum oc | Maximum of 658%
maximum requined
for the TS-R Zons

12, Buldinglleight | Ne minimemec | Not greater than 70 feet, witk partices |
maximum requited | of the building limited to £ fzet (sce
for the TS-RE Zane gactiom 3.2 balow),
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Notes and Binding Elements Page Two, excerpted from Ex. 116(b)
1) Acdibecal Bindmyg Elements:

2} The streetscape will be in substartial compliznce with the Sector Plan guidelines.

b) All residembial parkiog wall be localed undénground, wilh the possiblo exciplon of & small
nunber of surfece perking speces far drop off und visibor parkiog Joceted adjecent ta
Hampden Lane.

<) Mo ancillary commercial usss and np restouramts will be incinded in cthe Development Plan,

d) The propesed development will include all MPFDVU3 on siie. 15% of the toral dwelling wiits
will be MPOUs,

&) Sethacks and height:

i. West side huilding sethack: no less than 18 feet fram the westedy propecty line.

U, Oiber seibacks: i substantial compliance with the sethacks illustrassd on this
amcided Developacat Plan, page AD0Z, dated May 1, 2006,

iii, While the huilding”s aoverzll height will be a maximun of M) fot (seven {7) sories
plus an English Basement), &5 measured from elevation 326 (the elevations of the
aoutboseat and sonbwest comners of the siee), proveded that the sortwet comes of
Lhe building shall be lamiled 1o & maximum of 60 lzel, approximetely in the aces oves
the nocthwest unit 25 sbawn an this amended Development Plan, page ADOZ, dated
May 1, 200, bt in any event, not less than 1K) squace feet.

iv. The remainder of the boilding will be limited to & meximem of 70 fect n height.
Any ronftap structures, incloding penthowese equipment and screen wall, shall be
ni pore than 15 feet in height. All poch strucheres will be set back from the
Memigomery Lane building sdpe by no less than 25 feet 2nd will cover no mors than
0% af the rovllop. All réssocable effurls shall be made 1o reduce the masionwn
15 fat height 2nd the meximi=n 50% coveruge 2 much a5 practicable.

f) Bath residenbial acd wecvice vehzcular aceess will be from I larmden Lane,

g} The butlding's constmuction metenals and archabectaril Sessgm skall be cocsisbert with the
images depicted on this amended Development Plan, page A003, dated bay 1, 2006
Specifically, b northesst and porbwest corners of the building will be constracsed
From brick, mesal floer spandrels, and windows, They will sot inelude lange expanses of
plass cormain wall or other reflecbve surfaoes.

k} The Applicant will wock with residents of tke Edprmoor Condomimium Assecision o covist
2 constructino 2gresment bo mitigate the impact of cocstruction taffio, naise, empboyes
parking, strect closures and other relevant issues,

1] The Applicant will work with the counly in &n altempt o devise a fmdicg mechasisn o help
pratect MPDU pamers fram rapid escalaians in condomaniem Sees.

'h:dm‘?uﬁuluuﬂlwmnhe gravided Srough o cormbiealion ol e Mlkeeing: extsnioe (on e gooond) amendny
Spee, (reemior e |y Space ard soal jap mrmes i s,
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The Hearing Examiner notes that the percentages of public use space and
active/passive recreation space listed in the binding elements are the same percentages required
under the development standards for the TS-R Zone. The binding elements serve to underscore
those requirements and bind the Applicant to them, in the event that the requirements are made less
stringent in the future.

The textual binding elements of the Development Plan require substantial compliance
with the images depicted on page A0.03 of the Development Plan, which are shown below and on the

next page.

Artist’s Rendering of Woodmont Avenue and Montgomery Lane Facades, from Ex. 116(c)
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Artist’s Rendering of Facades Facing Montgomery Lane and City Homes Driveway, from Ex. 116(c)
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Artist’s Rendering of Terrace on Roof of 60-foot Portion of Building in Northwest Corner,
from Ex. 116(c)
Terrace Areato be at least 1,300 square feet in size, per textual binding element.
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F. Master Plan

The subject property is located in the TS-R District of the Bethesda CBD Sector Plan,
Approved and Adopted July 1994 ( “Sector Plan”), as defined in Figure 3.1, Master Plan at 38. Sector
Plan compliance was the most hotly debated issue during the 2004 proceedings in this case, which
were highly contentious. The January 2005 HE Report described the recommendations of the Sector
Plan in detail, and outlined the varying interpretations offered by the Planning Board, Technical Staff,
the Applicant’s land planner and the Opposition’s land planner. See January 2005 HE Report at 21—
37, incorporated herein by reference. Given that all parties now agree that the proposed development
would be consistent with the Sector Plan (the Opposition having been transformed into supporters,
and Technical Staff's sole objection to the plan having been resolved with the reduction in height), this

report contains a much briefer description of the Sector Plan.

1. Basic Goals of the Sector Plan

The Sector Plan’s goals for the Bethesda CBD as a whole are stated on pages 3-4 of
the Plan and reproduced below:
1. DOWNTOWN

Realize the vision of Bethesda as a diverse and lively downtown for
Bethesda-Chevy Chase. Continue well-designed redevelopment within
the metro Core and reinforce the physical character and varied activities
of districts radiating out from the core so that each district has a distinct
identify yet is linked into a coherent whole.

2. URBAN FORM

Encourage infill development that complements the underlying physical
form of Bethesda. Create a high-quality built and pedestrian
environment, including a network of pathways and open spaces.
Enhance Bethesda’'s commercial and residential districts with
improvements appropriate to the character of each.

3. HOUSING AND NEIGHBORHOODS

Encourage and maintain a wide range of housing types and
neighborhoods in and around Bethesda for people of all incomes, ages,
lifestyles, and physical capabilities, in keeping with County goals. Provide
an adequate supply of housing, including affordable units, to reinforce
Bethesda as a place to live as well as work. Protect adjacent
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neighborhoods form commercial intrusion, undue traffic, and
environmental degradation.

4. EMPLOYMENT

Provide opportunities for additional jobs in this major down-County
employment center, in keeping with County policy to concentrate growth
in the urban ring near Metro stations and to increase the County’s
revenue base.

5. COMMUNITY CHARACTER

Enhance Bethesda as an appealing environment for working, shopping,
and entertainment. Strengthen its attraction as a destination for visitors
while ensuring that residents find a sense of community. Reinforce a
unique sense of place through the themes of Bethesda as a ‘garden’ and
‘cultural district.’

6. CIRCULATION
Provide a safe and functional transportation system to serve the current
and recommended land uses. Achieve a significant shift of travel from

drive-alone auto use to transit, car-pooling, and other alternatives.
Enhance the pleasure, safety, and convenience of walking and bicycling.

2. TS-R District Recommendations

The Sector Plan’s basic vision for the TS-R District is set forth below (Sector Plan at 5):

The Plan recommends creation of a high-density, low-rise ‘urban village’

that steps down in height from 6 floors along Woodmont Avenue to 3

floors along Arlington Road, and provides from 45 to up to about 100

dwelling units per acre. The Plan retains and revises the TS-R (Transit

Station-Residential) Zone to achieve this vision.

The urban village concept was described in detail, with written objectives, extensive
written recommendations, urban design guidelines and several maps and drawings, including the
drawing on the next page, Figure 4.13. The Recommended Zoning map at the bottom of Figure 4.13
identifies the subject property as appropriate for the TS-R Zone, and refers the reader to the text for
density limits. The text recommends a minimum of 45 dwelling units per acre everywhere in the TS-R

District except on lots facing Arlington Road, and states that higher densities with 2.5 FAR and “about

100 dwelling units per acre” would be allowed elsewhere in the district. See Sector Plan at 82.
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Sector Plan Figure 4.13, Transit Station Residential District
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The Hearing Examiner notes that given the wide range of 50 to 70 units proposed in

this case, the final development would not necessarily produce a unit density approaching 100

d.u./acre.

The Applicant has reserved a flexibility with regard to the number of units that could
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produce anywhere between 70 and 100 units per acre, well within the range the Sector Plan
recommends.

John Carter of Technical Staff testified during the 2004 proceedings that the range of
densities recommended in the Sector Plan should be seen as a step-down or “tenting” concept similar
to the height recommendations in various parts of the CBD. Higher densities would be desirable
close to Metro, with lower densities further south and east, closer to Arlington Road and nearby
single-family neighborhoods. Tr. June 16, 2004 at 113. Mr. Carter opined that a location like the
subject site, half a block from Metro, should certainly be developed at the higher end of the density
range. Id. at 114. He recited from memory the square footage of the area sought to be rezoned in
this case, which is the basis for density calculations — 30,891 square feet, or .71 of an acre. Id. at
114-115. He stated that if the building were constructed with only 40 units, the minimum proposed in
the original application, the unit density would be a little low. However, the building would still achieve
the maximum FAR, which is another important measure of density. Id. at 115.

Mr. Carter agreed that more units would be better in terms of increasing Metro
ridership, but stated that it's more complicated than just the number of units. Tr. at 116-117. If the
building has fewer units but the units are larger, there may be more people living in each unit,
resulting in the same number of new residents in close proximity to Metro. In response to questioning
by Opposition counsel, Mr. Carter conceded that Technical Staff does not have actual occupancy data
indicating whether large, two- or three-bedroom luxury condominiums in fact have more people living
in them, or whether the additional bedrooms are more often used as a den or extra room. He noted,
however, that parking requirements increase with the number of bedrooms, suggesting an assumption
in the Zoning Ordinance that more bedrooms translates into more residents. Tr. June 16 at 118-1109.

On page 82, the Sector Plan describes the preferred form of development for
residential uses in the TS-R District as a low-rise, high-density “urban village.” The type of housing
“should appear to be townhouses but actually be three to six-floor buildings with apartments at each
level.” The Plan recommends a minimum density of 45 units per acre “everywhere except on lots

facing Arlington Road, where there would be no minimum density in order to allow townhouse
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development at lower densities.” The Plan “anticipates that some projects will incorporate higher
densities, and the full 2.5 FAR (about 100 dwelling units per acre) would be allowed.”

The Sector Plan notes that the TS-R Zone was amended to provide more flexibility in
site design, facilitating implementation of the low-rise, high-density concept. Revisions include a
lower minimum parcel size to make assemblage easier, and a reduced green space requirement to
permit “lower building heights, a more spread out building, and, therefore, a less expensive structure
since construction of such low-rise development can be less costly than high-rise.” Sector Plan at 82.

In addition to the text on page 82, the Sector Plan included the illustrative drawing
below (Figure 4.15, p. 84), which compares existing development along Montgomery Lane at the time
the Sector Plan was prepared with proposed future development. Each of the two views depicts
Montgomery Lane looking west from Woodmont Avenue.

Sector Plan Figure 4.15, Transit Station Residential District: llustrative

The Chase
West
page
84
ﬁubject 7 Approximate
roperty Site, Edgemoor

"After", Proposed Louw-Rise, High-Density Housingl on & Mixed Street

&_ Condominiums
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The Sector Plan also included Figure 3.2, reproduced on the next page, which assigns
recommended building height limits to various areas within the Bethesda CBD. The subject property
is in an area recommended for a maximum height of 65 feet, which corresponds to six stories, the
maximum recommended for the TS-R District in the text. This figure also contains a notation at the
bottom, referring the reader to the text for specific height recommendations. This language indicates
that Figure 3.2 was intended to be used in conjunction with the textual recommendations, which
suggest limiting height to 35 feet along Arlington Road, rising to 65 feet closer to Woodmont Avenue.
In its recommendation on the original application, the Planning Board made note of the
fact that under the TS-R Zone, building height is determined during site plan review. See EX. 42; see
also Code § 59-C-8.51. The Board noted that “the review of the building height and setback would be
carefully considered during the site plan review process . . . the Planning Board will take into
consideration the size of the parcel, the relationship of the building to surrounding uses, and the need
to preserve light and air for the residents of the development and the residents of the surrounding
properties in accordance with the provisions in the TS-R Zone.” Ex. 42.
The Sector Plan also includes Urban Design Guidelines for the TS-R District (p. 85) as
set forth below. These guidelines address, among other things, setbacks, sidewalks and streetscape.
URBAN DESIGN GUIDELINES
1. Permit projects with a minimum lot size of 18,000 square feet to
encourage smaller-scale projects. Projects should not leave isolated
parcels.
2. Encourage low-rise buildings to fill out the parcel.
3. Maintain low-rise building heights which step down to three floors
along Arlington Road. Heights of up to six floors are preferred near
Woodmont Avenue to achieve the desired urban form.
4. Provide 25-foot building setbacks from the curb (15 feet from the
Sector Plan right-of-way) along Arlington Road. Setbacks in the
remaining portion of the TS-R District will be decided on a case-by-

case basis as redevelopment proceeds through the Planning Board
approval process.
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Sector Plan Figure 3.2, Building Height Limits
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Urban Design Guidelines, cont.
5. Design roof tops to achieve a residential image by using hip roofs,
gables, turrets, and other types of pitched roof lines. The varied roof
line is desirable to improve character and reduce the sense of bulk.

6. Locate front unit entrances along the street when residences are
provided on the first floor to encourage street life.

7. Locate required parking either underground or in rear decks, so as not
to be seen from surrounding streets.

Finally, the Sector Plan establishes the following additional objectives for the TS-R
District (p. 80):

1. Provide incentives for and remove barriers to achieving high-density
housing in the TS-R District.

2. Increase flexibility in the TS-R Zone to allow the district to achieve a
low-rise, high-density “urban village” pattern.

3. Retain residential scale along Arlington Road.

I. Public Facilities

In evaluating the compatibility of a proposed development and whether it would serve
the public interest, the District Council must consider whether the development would be adequately
served by and/or would have an adverse effect on public facilities. Under the County’s Adequate
Public Facilities Ordinance (Code 850-35(k)), the Planning Board has the responsibility, during
subdivision review, to assess the adequacy of transportation, schools, water and sewage facilities,
and police, fire and health services to support the proposed development. This assessment is guided
by parameters that the County Council sets each year in the Annual Growth Policy (“AGP”) and
biennially in the two-year AGP Policy Element.® While the final test under the APFO is carried out at
subdivision, evaluation of public facilities at the zoning stage is particularly important because of the
discretionary nature of this stage of the process and the opportunity for a more comprehensive review
than may be available at subdivision. The District Council is charged at the zoning stage with

determining whether the proposed development would have an adverse impact on public facilities

® See 2003-05 Annual Growth Policy — Policy Element, Resolution No. 15-375, adopted October 28, 2003. The
Hearing Examiner hereby takes official notice of the 2003-05 AGP Policy Element.



G-819 Second Suppl. Report Page 32

and, if so, whether that impact would be mitigated by improvements reasonably probable of fruition in

the foreseeable future.

1. Transportation: Road Capacity

Under the 2003-05 AGP Policy Element, which remains in effect, subdivision
applications are subject to only one transportation test, Local Area Transportation Review (“LATR”).”
The Planning Board recognizes its LATR Guidelines as the standard to be used by applicants in the
preparation of reports to the Hearing Examiner for zoning cases. LATR Guidelines at 1. LATR
generally involves a traffic study intended to evaluate whether a proposed development would result
in unacceptable congestion at nearby intersections during the peak hours of the morning and evening
peak periods. Under the LATR Guidelines in effect when this case was filed in February 2004, an
LATR study was not required unless a proposed development would generate 50 or more peak-hour
trips during the morning or evening peak traffic hour.® Under the current LATR Guidelines, adopted in
July 2004, the threshold for an LATR traffic study has been lowered from 50 peak-hour trips to 30.°
Where traffic generation is not expected to reach the specific threshold, the development is
considered too small to have a measurable traffic impact on a specific local area. LATR Guidelines at
5; 1998 LATR Guidelines at 2.

In the 2004 Staff Report, Technical Staff estimated that the proposed development
would generate less than 50 peak hour trips. Accordingly, under the 1998 LATR Guidelines, no
transportation study was required. Neither Technical Staff nor the Applicant addressed the Policy
Area Transportation Review (“PATR”) requirements that were applicable on the date the present
application was filed, perhaps because PATR is no longer required.

The Hearing Examiner finds it somewhat inconsistent to apply the 1998 threshold for
an LATR study while operating under the 2004 abolishment of PATR. This distinction appears to be

without consequence, however, because even with the maximum of 70 units shown on the current

" See 2003-05 AGP Policy Element at 6-7; Local Area Transportation Review Guidelines Approved and Adopted
July 2004 (“LATR Guidelines”) at 1. The Hearing Examiner takes official notice of the LATR Guidelines.

® See Local Area Transportation Review Guidelines Approved and Adopted April 1998 (“1998 LATR Guidelines”)
at 2. The Hearing Examiner hereby takes official notice of the 1998 LATR Guidelines.
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Development Plan, the proposed building is expected to generate only 13 new vehicular trips during
each of the morning and evening peak hours, after taking into account that the existing uses on the
site generate an estimated 19 peak hour trips.’® See Petersen testimony, Tr. at 85.

Mr. Carter, representing Technical Staff and the Planning Board, testified during the
2004 proceedings that the Planning Board had recently approved a decision that the Bethesda CBD
should proceed to “Stage II' of a multi-step development program contained in the Sector Plan.
Technical Staff's recommendation to move to Stage Il was contained in a memorandum that the
Applicant submitted into this record during the 2004 proceedings.* See Memorandum dated April 2,
2004 from Daniel K. Hardy, Transportation Planning, via John Carter, Chief, Community-Based
Planning Division, to Planning Board (“Stage 1l Memo”), Ex. 76(c). The Sector Plan recommended six
near-term objectives for the Bethesda CBD, which were described as Stage I. The Sector Plan
“limited Stage | development to 5,000 jobs above the 1993 level, and indicated that long-term growth
would add another 11,400 jobs to the Stage | total.” Stage Il Memo at 2. Technical Staff noted in the
Stage Il Memo that all of the Stage | objectives had been met, including the completion of a
Comprehensive LATR. Other objectives included reaching Stage | ceiling capacity, establishing a
transportation management organization, maintaining a constrained long-term parking policy,
increasing the percentage of employees using non-auto transport to 32 percent'?, and implementing

or programming transportation facilities recommended during Stage |I. See Stage Il Memo at 3-6.

°See LATR Guidelines at 5.

10 During the 2004 proceedings in this case, the Applicant did not present a traffic expert, but rather relied on
Technical Staff's analysis. Staff did not take into consideration the number of trips generated by existing uses in
estimating the traffic impact of the proposed building. Technical Staff did not address traffic issues in the 2006
Staff Report, so the Hearing Examiner relies on the very credible testimony of Applicant’s traffic expert, Stephen
Petersen. The Hearing Examiner recognizes that the 2004 Staff Report recommended limiting the number of
units to 65, for LATR purposes, but does not find this problematic, given that a deduction for existing trips
reduces the traffic impact of the proposed building to well below the threshold for an LATR study.

' This material was accepted over the objection of the Opposition, who felt that permitting the Applicant to
present additional evidence after deficiencies were identified during the hearing was unfair. Ro respond to that
objection without excluding relevant evidence, the Hearing Examiner granted the Opposition’s request for an
additional hearing date, at which the Opposition had the opportunity to question Technical Staff about traffic
conditions in the Bethesda CBD and the likely impact of the present project.

2 The Stage Il Memo notes that using a commuter survey to assess employee use of non-auto transport has
been criticized because the sampling process was not random. In addition, other available data such as peak
period traffic volume and transit utilization counts do not corroborate the survey results. However, in early 2001,
the County Council considered several alternative means for assessing non-auto travel for this purpose, and
determined that the annual commuter survey remained the most cost-effective. See Stage Il Memo at 5.
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The Comprehensive LATR took a broader approach to analyzing the likely effects of
development projects than LATR studies performed at subdivision. The Comprehensive LATR drew
two key conclusions (Stage Il Memo at 7):

e The existing and forecasted areawide transportation level of service
meets an acceptable AGP standard.

o Reasonable transportation demand management objectives and
intersection improvements can be implemented to achieve Stage I
development except at three locations in the Bethesda-Chevy Chase
Policy Area (Wisconsin Avenue at Jones Bridge Road, Connecticut
Avenue at Jones Bridge Road and Connecticut Avenue at East-West
Highway).
Because of the three intersections where solutions to high congestion levels have not been identified,
Technical Staff recommended that a new ceiling of 5,000 jobs be established for Stage Il. This
represents about half of the Stage Il commercial development envisioned in the Sector Plan.
Technical Staff did not recommend a housing ceiling for Stage Il, because “housing in the Bethesda
CBD tends to generate primarily off-peak direction travel at the three intersections of concern,” all of
which are located outside the CBD to the north or east. Stage Il Memo at 7. Most residential traffic
leaving the CBD tends to travel to the south and west during the morning peak hour, returning to the
CBD in the evening without reaching the three problem intersections.
The Applicant submitted into the record a 2004 letter from the Chairman of the
Planning Board to the President of the County Council which reports that the Planning Board
endorsed Technical Staff's recommendation to move to Stage Il with a cap of 5,000 new jobs, but no
cap on housing units. See Ex. 78, third page. The Applicant argues that the Planning Board’s
decision to move to Stage Il, with no ceiling on residential development, provides a strong indication
that traffic conditions in the Bethesda CBD can accommodate the project proposed here. See Ex.
76(c) at 3.
The Opposition in the 2004 proceedings contended that the Applicant had not
demonstrated a lack of adverse traffic impacts sufficiently to pass public facilities review at the zoning

stage. Their argument was two-fold: (1) because the size of the project exempts it from LATR, no

traffic study will be required at subdivision, so the zoning stage is the only opportunity to obtain such a
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study; and (2) the Stage Il Memo was driven by policy, not by actual improvements in traffic
conditions, and it does not constitute a sound basis for concluding that the Bethesda CBD has
sufficient traffic capacity to accommodate the proposed development.

The Opposition sought to discredit the Stage 1l Memo through cross-examination of its
principal author, Daniel Hardy of the MNCPPC. Mr. Hardy acknowledged that when the Stage I
Memo was written, the Planning Board was looking for documentation to support moving from Stage |
to Stage II, “which would have the effect of allowing the board to continue approving development.”
Tr. Sept. 21 at 98. Without a move to Stage Il, the CBD was in danger of running out of development
capacity, meaning that the Planning Board could find itself unable to approve any more development.

Opposition counsel asked Mr. Hardy to review the Montgomery County Annual
Development Approval and Congestion Report for 2004 (“ADAC Report”, Ex. 90), which the County
Council requested as an aid in prioritizing transportation funding needs. He acknowledged that the
ADAC Report identifies ten intersections in the combined Bethesda - Chevy Chase Policy Area (all
outside the Bethesda CBD) that have unacceptable levels of congestion, and agreed that adding
traffic to those intersections would likely make conditions worse, depending on the direction of travel.
Id. at 93-95, 97. Nonetheless, failing intersections do not necessarily prevent the policy area from
going to Stage Il. Id. at 99-100. The Sector Plan provides that Stage Il can begin when area-wide
transportation levels meet acceptable AGP standards, and intersection improvements likely to be
needed during Stage Il have been identified.

Mr. Hardy acknowledged that for small projects, those generating less than 30 trips
under the current LATR Guidelines, when the development gets to subdivision review there is
essentially no discussion of traffic. Id. at 117-18. He reiterated that Staff did not propose a Stage Il
ceiling for residential development because the vehicle trips generated by housing in the Bethesda
CBD would generally be heading against the peak traffic flow at the three intersections of concern
identified in the Stage Il Memo.

Under guestioning by Applicant’s counsel, Mr. Hardy stated that the limit for acceptable

CLV in the Bethesda CBD is 1,800, and confirmed findings in the ADAC Report that CLV counts are



G-819 Second Suppl. Report Page 36

well below that level at three intersections along Woodmont Avenue -- Elm Street, Montgomery Lane
and Cordell. Tr. Sept. 21 at 125-26. Moreover, the ADAC Report found no intersections in the
Bethesda CBD that are currently operating above the acceptable CLV limit. Mr. Hardy agreed that for
a small project in the CBD, Technical Staff would not be looking at intersections near the Beltway to
measure traffic impacts, in part because of the difficulty of measuring the traffic impacts of a small

development on conditions so far away.

2. Transportation: Circulation Patterns and Traffic Safety

The binding elements specify that resident parking would be provided underground,
with all vehicular entrances, for residents and services, on Hampden Lane. Uncontroverted testimony
by two experts at the April 2006 hearing, a civil engineer and a traffic engineer, established that the
proposed access point on Hampden Lane would be safe and efficient, and that the proposed

development would have no adverse effect on vehicular or pedestrian safety in the area of the site.

3. Utilities

The Staff Report and written submissions by the Applicant indicate that water and
sewer lines abut the subject property, local service is deemed adequate and the impacts from
rezoning would be negligible. See 2004 Staff Report at 5; Ex. 12. No specific information was
provided concerning other utilities such as electric, telephone and gas, but in light of the site’s location

in downtown Bethesda, such services are undoubtedly readily available.

4. Schools

The subject property is located in the Bethesda-Chevy Chase cluster and would be
served by Bethesda Elementary School, Westland Middle School and Bethesda-Chevy Chase High
School. Based on average yield factors for high-rise, multi-family housing with 65 units, Montgomery
County Public Schools (“MCPS”) expects the proposed development to generate approximately three
elementary school students, one middle school students and one to two high school students. See

testimony of Malcolm Rivkin, Tr. at 65. According to MCPS capacity calculations dating from 2004,
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enrollment was expected to exceed capacity for the entire six-year forecast period at Bethesda
Elementary School, and for most of the six-year forecast period at Westland Middle School (which
already had six portable classrooms) and Bethesda-Chevy Chase High School. See id. The FY
2005-2010 Capital Improvements Program (CIP) includes a six-room addition to Westland Middle
School, which was scheduled, as of the time of the 2004 proceedings, to open in August 2008. This
addition will provide relief from overcrowding. The CIP also includes a five-room addition to
Bethesda-Chevy Chase High School that was scheduled, as of the time of the 2004 proceedings, to
open in August 2009, which will provide relief from overcrowding. See id.

The school capacity test under the AGP finds capacity adequate in all clusters for
purposes of subdivision review in FY 2007.™ The Applicant contends that based on this finding,
school capacity in the Bethesda-Chevy Chase cluster should be considered adequate to
accommodate the proposed development.

The Opposition during the 2004 proceedings argued that the evidence was not
sufficient to establish that the proposed development would not have an adverse impact on the public
schools. See January 2005 HE Report at 57-59. Opposition counsel questioned Joseph Lavorgna of
MCPS and Karl Moritz of MNCPPC about how enrollment projections and capacity calculations are
carried out. The evidence established that “adequate” school capacity is defined differently under the
Growth Policy than under MCPS methodology, and that the AGP methodology for calculating school
capacity results in higher capacity numbers than the MCPS methodology. MCPS compared its
capacity calculations to AGP capacity calculations in 2003 and found that MCPS program capacity
was about 92 percent of AGP capacity at the elementary and middle school levels, and about 94
percent at the high school level. Thus, if an elementary school were considered to have a capacity of
100 students for AGP purposes, on average, the capacity calculated by MCPS would be 92 students.

Tr. Sept. 21 at 19.

'3 The Hearing Examiner takes official notice of the Planning Board’s memorandum to the County Council that
conveys the Planning Board’s June 22, 2006 finding that school capacity is adequate, under the Growth Policy,
to support subdivision approval in all clusters in FY 2007, which began on July 1, 2006.
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In response to questioning about how the County Council chose the current AGP
capacity measurement, Mr. Moritz stated that one concern about using a program capacity measure
was that it could result in schools coming under pressure to make programming changes to avoid a
moratorium, or it could allow school programming decisions to cause a moratorium. Id. at 34. Mr.
Lavorgna recalled as one rationale for the AGP method that programming changes from year to year,
and the AGP methodology that was adopted would result in more stable numbers over time.

Mr. Moritz acknowledged that the purpose of the AGP test is to determine, for each
fiscal year, whether any clusters should be place moratorium. It was not developed to test school
capacity for any individual development proposal. Id. at 41.

With regard to CIP funding, Mr. Lavorgna acknowledged that projects listed in the CIP
are not always constructed in the year in which they are listed. Id. at 61. Projects may get delayed if
county or state funding does not come through on schedule, but Mr. Lavorgna could not recall any

instance when money was not appropriated for a project that has been listed as funded in the CIP.

J. Environment and Stormwater Management

The proposed development is exempt from forest conservation requirements because
the property is less than one acre and the project would not result in clearing more than 30,000
square feet of existing forest. See Ex. 11. Technical Staff reports that a Natural Resources
Inventory/Forest Stand Delineation plan has been approved.

The Environmental Staff Report attached to the main 2004 Staff Report states that the
subject property lies within an urban watershed management area, where the County Stream
Protection Strategy calls for cost-effective stormwater quality controls on sites within the watershed.
Tr. June 15, 2004 at 274. Although stormwater management is not part of the binding elements of
this application, the Applicant’'s engineer testified that on-site stormwater management would likely be
provided through a structural filtering device located beneath the service drive and connected to the
public storm drainage system. The Applicant’s engineer testified that groundwater recharge likely

would not be required for this site, since it is a redevelopment project, not bare land. Similarly, he
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does not expect any stream channel protection (quantity control) measures to be required, due to the
size of the property and limited rate of runoff. The Applicant would require approval of its stormwater

management plan by the Department of Permitting Services.

K. Community Participation

This section will identify community participation in both phases of this case, to provide
a full picture of the considerable community interest in this case.

During the 2004 proceedings in this case, five individuals and the Bethesda Civic
Association participated in opposition to the proposed rezoning, with legal representation. Their chief
concern was that the proposed 100-foot height would restrict the views from the upper floor of the
Edgemoor Condominiums, where each of the five individuals were either residents or owners. All of
these parties were party to the settlement agreement that led to these remand proceedings, and they
support the present application. They were represented by counsel at the April 2006 hearing, and
one of the individuals, Steven Skalet, testified in support.

Three community members testified in support of the original application. Two were
residents of the adjacent City Homes Townhouses, including a representative of the City Homes
Board of Directors, which stands in opposition to the present application. Owners of the end units
abutting the subject property had hired a planner to advise them regarding the original application
and, based on his advice, negotiated a memorandum of understanding with the Applicant that set
down certain changes the Applicant would make to the building design in exchange for support for the
project. One of the key elements was a minimum 18-foot setback between the proposed building and
the western property line of the site, adjacent to the City Homes Townhouses. This setback has been
maintained on the present Development Plan.

The third community member who testified in support of the original application,
Howard Balick, is a resident of the Edgemoor Condominiums who lives on the sixth floor, facing

Montgomery Lane. He testified that not all the residents of the Edgemoor Condominiums opposed
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the application. He and his wife believed that the building as originally proposed would add to the
visual vitality of downtown Bethesda, and they welcomed it. See also Balick letter at Ex. 63.

The record contains seven letters in support of the original application. The most
detailed is from the Washington Regional Network for Livable Communities (*“WRN”), which
“advocates transportation investments, land use policies and community designs that enhance
existing communities and the environment of the Washington, D.C. region.” Ex. 43. WRN's goal is a
network of walkable communities linked by quality transit and surrounded by greenbelts, with the
District of Columbia as the economic and cultural hub of the region. WRN found that the density
originally proposed was generally consistent with the site’s location near Metro, and that the height
was appropriate in an urban center. WRN would support increased density to improve some of the
weaknesses it identifies in the proposed project, and suggests reduced parking as a way to save
space, potentially reducing building height and costs. WRN would also encourage the addition of
convenience retail or professional office uses to enliven the street, serve area residents and help
create pedestrian connections between Old Georgetown Road and Bethesda Avenue.

WRN's letter was endorsed by the Coalition for Smarter Growth, a network of regional
environmental, transit and civic organizations supporting transit, transit-oriented development and
new urbanist, walkable communities. See Ex. 44.

Two letters in support of the original application are from residents or owners of units of
the Edgemoor Condominiums who believed the building as originally proposed would be a positive
addition to the Bethesda streetscape. One noted that when he purchased his unit he fully expected
other buildings of similar size to be built nearby, and other buyers should have had the same
expectations. See undated letter from Christopher S. Abell, owner of unit 501, Ex. 32. The other
writer mentioned the streetscape proposed on the subject site as a welcome green space addition.
See letter dated April 22, 2004 from Dr. Bernard Yanowitz, resident of unit 703.

Johanna Neuman, a resident of Hampden Square, writes that the architecture shown
on the plans, the premium on green spaces and pedestrian access, and the deep setback from

Woodmont Avenue “suggest the potential for a stunning addition to the neighborhood.” Ex. 29. She
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dislikes the Edgemoor Condominiums, and feels that a shorter, squatter building on the subject site
would rob the area of much needed greenery and pedestrian access. Julie Canard, also a Hampden
Square resident, faces the subject site. She believes that the upscale design of the proposed building
would add a new, welcome dimension to Bethesda. She objects to the Edgemoor Condominiums,
which took up every inch of land possible, and welcomes a building of the same height but with green
space and walkways. She also notes that as a realtor, she is aware of a tremendous need for large,
luxury condominiums in the heart of Bethesda. See Ex. 37. Don McGlynn lives one block from the
subject property on Hampden Lane. See Ex. 30. He writes that the design of the building as
originally proposed would bring a breath of fresh air to Bethesda, and its height would allow more
green space to be added to Montgomery Lane and Woodmont Avenue. He echoed the comments of
other writers in saying that approving the proposed project would be smart growth, giving many new
residents the chance to enjoy the pleasures of living in Bethesda, one of the most vibrant areas to live
in the Washington D.C. region.

Two letters in opposition top the original application were received from individuals who
did not testify in person. Judith D. Heimlich and her husband are residents of the Edgemoor
Condominiums who purchased a unit facing Montgomery Lane, at greater cost, with the expectation
that the decreasing heights called for in the Sector Plan would preserve their southern exposure and
airy, light-filled view. See Ex. 52. They were concerned that the building as originally proposed would
adversely affect their view, the glass walls would intrude on their privacy, and the building’s sterile,
ultra-modern design would be incompatible with the surrounding area. Diane Oakley resides on the
8™ Floor of the Edgemoor Condominiums. See Ex. 53. She objected to the proposed 100-foot height
because it exceeded the 65 feet recommended in the Sector Plan. She was also concerned that the
all-glass, see-through design in the current drawings would represent a leap of commercialization on
the residential side of Woodmont Avenue, and that without the protections of interior uniformity that a
commercial building can impose, residents’ individual decorating tastes would become an unwanted

part of the local cityscape.
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Community participation in the April 2006 hearing consisted of two community
members who testified in support of the present application, and two who testified in opposition. Their
testimony is summarized in Part IV. below. Both of the community members who testified in support
at the April 2006 hearing participated in opposition during the 2004 proceedings, due to the 100-foot
height requested at that time. With the building reduced to 70 feet in height, and one section of it
further limited to 60 feet, both of these individuals now support the project. See testimony of Steven
Skalet, Tr. April 2006 at 95-101; testimony of David Fairweather, Tr. April 2006 at 11-12.

Brent Polkes, a resident of City Homes Townhouses who testified in support of the
original application, testified in opposition to the current application and questioned several of the
Applicant’s witnesses. Mr. Polkes’ objections are, in part, procedural. He objects to the settlement
agreement that allowed the Applicant to “circumvent” Zoning Ordinance 8§ 59-H-2.23, which prohibits a
rezoning applicant from filing a new zoning application for the same property for three years after a
denial by the District Council. He further objects to the fact that no one from City Homes Townhouses
was a party to the settlement agreement, and contends that he was informed of changes to the
proposed development plan, but not of the settlement negotiations. [The Applicant maintains that Mr.
Polkes was given detailed information about the proposed changes, and was informed that they were
the subject of settlement negotiations. See Virostek testimony, Tr. at 23-27; Ex. 127.]

Mr. Polkes explained that his opposition, in 2006, to a proposal that he supported in
2004 is based, in part, on other developments that have since been proposed in the immediate vicinity
of City Homes Townhouses: a large, multi-family residential building, with varying heights reaching 70
feet, which would occupy several lots on Hampden Lane immediately south of City Homes
Townhouses (LMA No. G-842, pending with the Council); and a 41- to 65-foot residential building
across Montgomery Lane from City Homes Townhouses, proposed to occupy both Montgomery Lane
and West Lane frontage (LMA No. G-843, indefinitely postponed following Planning Board
recommendation of denial on compatibility grounds).

Jim Humphrey testified for the Montgomery County Civic Federation, which vigorously

supports the master planning process and encourages compliance of development projects
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countywide with applicable master plans. He recommended that the proposed building be limited to a
maximum height of 65 feet, consistent with the Sector Plan.

The record also contains three letters in opposition to the present application. The
Board of the Directors of the City Homes Townhouses bases its opposition on several concerns, all of
which are “heightened by the prospect of additional development proposed for Montgomery Lane and
Hampden Lane and the combined effect on our community.” Ex.126. These concerns are
summarized below:

o Compatibility with the adjacent townhouses “is at issue” due to height and bulk.

e Neither the City Homes Board of Directors nor Concerned Families of City
Homes has ever supported a seven-story building on the subject site.

e The proposed footprint, extending ten feet farther north towards Montgomery
Lane, does not respect the setback of the City Homes Townhouses.

e The settlement agreement between the Applicant and the Bethesda Civic
Coalition “was entered into without the knowledge or participation of City
Homes and does not represent the views of our community.”

e Circumvention of the three-year waiting period under the Zoning Ordinance,
based on a negotiating process “from which City Homes and other interested
parties were excluded,” would be inappropriate at this time.

The remaining two letters in opposition to the current application are from residents of
City Homes Townhouses. James F. and Regina T. Richards object to “a waiver of the three year
waiting period,” arguing that the Applicant should be held to the letter of the law. See Ex. 115.
Richard A. Hauser also opposes a “waiver” of the three-year waiting period. See Ex. 114. He
maintains that the immediate neighbors should be informed as to the current development plan
compared to the original plan to assess the impact on their community, and until then, the Applicant

should be held to the prescribed waiting period. See id.
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IV. SUMMARY OF HEARING

At the start of the hearing, Brent Polkes, a resident of the adjacent City Homes
townhouse development, asked for an explanation of why the case was being heard again, without
the three-year wait that the Zoning Ordinance specifies for rezoning requests that the Council has
denied. The Hearing Examiner explained that the three-year waiting period prevents the filing of a
new application to rezone the subject property, but the present case is not a new application. It is the
continuation of the existing case, on remand following an appeal to the Circuit Court. Mr. Polkes
complained that the residents of City Homes, which he considers the community most immediately
affected by the proposed development, did not have an opportunity to participate in any of the
settlement discussions or voice their opinion. He expressed dismay that the County did not consider
it a civic responsibility to reach out to the residents of City Homes and consult with them about the
settlement, rather than entering into a settlement agreement without the assent of all the affected

parties. Following this discussion, the testimony portion of the hearing began.

A. Applicant’s Case in Chief

The Applicant’s testimony and stipulations from the earlier proceedings in this case
were incorporated by reference. These included extensive testimony from the Applicant’s architect,
Robert Sponseller; land planner Malcolm Rivkin; and engineer James Hendricks, all of whom testified
again during the remand hearing, as summarized below.

1. Steve Virostek, Applicant’s representative. Tr. at 22-27.

Mr. Virostek is a partner of the Applicant and the principal owner of its parent company,
Triumph Development. He testified that in an effort to get a revised plan approved, the Applicant
contacted the opposition from the earlier proceedings and eventually reached a settlement. He stated
that the Applicant also contacted residents of City Homes to assure them that in negotiating with the
opposition, the Applicant would not jeopardize the agreements and commitments it had made with
City Homes. When asked by the Hearing Examiner who he had spoken with at City Homes, Mr.

Virostek stated that he had spoken directly with Mr. Polkes about the revisions to the plan during more
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than a dozen conversations subsequent to the original hearing, and had sent him copies of the
revised plans and construction agreements.

Mr. Virostek further testified that the settlement agreement between the Applicant and
the former opposition binds the Applicant to the revised Development Plan that was submitted on
remand. He noted that the revised plan continues to show all MPDUs on site as a binding element.
He also noted that the proposed project received an Award of Excellence on October 7, 2004, from
the Smart Growth Alliance, which is a joint venture of the Greater Washington Board of Trade, the
Chesapeake Bay Foundation, the Metropolitan Washington Building’s, the Coalition for Smarter
Growth and the Urban Land Institution. [The Hearing Examiner observes that based on the October
7, 2004 date, this award must have been given based on the original plan for this project, not the plan
currently before the Council.]

Under questioning by Mr. Polkes, Mr. Virostek testified that during the earlier
proceedings in this case, he was not aware that if the application was denied, he would not be able to
reapply for three years. In response to a question as to whether he had made a copy of the
settlement agreement available to City Homes residents, Mr. Virostek stated that he would have to
check his records to see whether a copy was actually sent to Mr. Polkes. He noted, however, that he
specifically remembers standing in his driveway, describing the settlement agreement to Mr. Polkes,
and Mr. Polkes congratulating him on his patience in dealing with the Edgemoor opposition group.
Mr. Polkes acknowledged that he, too, remembers that conversation, and others about the Applicant’s
willingness to continue to protect the interests of City Homes residents. In response to a question as
to whether he had ever advised the Board of Directors of City Homes or the Concerned Families of
City Homes that settlement discussions were going on with the Edgemoor opposition group, Mr.
Virostek answered “absolutely.” Tr. at 26-17. He could not recall whether such notification was
provided in writing, but stated that he had discussed it with Mr. Polkes a dozen times. Mr. Polkes
recalls conversation with Mr. Virostek about changes to the plans, but does not recall any specific

mention of settlement discussions. Tr. at 27.
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2. Robert Sponseller, architect. Tr. at 27-60.

Mr. Sponseller was previously designated an expert in architecture, and his
designation was continued for purposes of the remand hearing. He reaffirmed his statements and
expert opinions from previous testimony.

Mr. Sponseller described the changes to the proposed project since the earlier
hearings. The principal change is a reduction in the height of the building from 100 feet to 70 feet for
most of the building, and 60 feet for a portion at the northwest corner. In addition, the traffic
circulation pattern has changed. Previously, the plans showed a drop-off court and vehicular entrance
for residents on the north side of the building, off of Montgomery Lane, with a service entrance on the
south side, off of Hampden Lane. The current plan shows all vehicular access on the south side of
the site, off of Hampden Lane, which is a two-way street, unlike Montgomery Lane. The building
footprint is larger, with a maximum building coverage of 65 percent, compared to 60 percent on the
original plans. Mr. Sponseller indicated that as shown on the current plans, the building occupies just
under 65 percent of the site.

Mr. Sponseller observed that the current plan still provides activation of the street
frontage along Woodmont Avenue, and maintains the direct entrances into units on the ground floor
and a portion of the active/passive recreation area. He noted that the footprint of the building is larger
now, and as a result, the setbacks are smaller on three sides. The setback on the west side of the
building, abutting City Homes, has been maintained at 18 feet from the property line, as it was on the
original plan. Mr. Sponseller also described changes to the “skin” of the building, which was
previously all glass and aluminum. Under the current plan, only the east side of the building, facing
Woodmont Avenue, is still glass and metal. The glass tower that was formerly shown on the north
side of the building, facing the Edgemoor Condominiums, is now planned as a brick tower with
windows. A similar combination of brick and glass is planned for the south side of the building, facing
Hampden Lane, and the west side of the building, facing City Homes. These basic architectural

parameters are governed by a binding element that commits the Applicant to a building design
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consistent with an artist’s rendering of the Woodmont Avenue and Montgomery Lane facades. See
Ex. 116(c).

Mr. Sponseller described one particular feature of the building that is designed to
soften its impact on residential structures immediately to the north and west. As noted above, most of
the building would be 70 feet tall, but a portion in the northwest corner steps down to 60 feet, with a
roof terrace on top. The binding elements specify that the portion that steps down to 60 feet in height
will measure at least 1,300 square feet.** Tr. at 37.

Turning to the unit count, Mr. Sponseller stated that the unit range has been modified,
from 40 to 65 units under the original plan to 50 to 70 units under the current plan. He indicated that
the proposed range of 50 to 70 units corresponds to 65 to 100 units per acre. Tr. at 38.

Mr. Sponseller opined that, from an architectural standpoint, the proposed building
design and configuration would be compatible with surrounding buildings. He observed, in particular,
that with a lower height and the same 18-foot setback on the west side of the building, the new plan is
a win-win for residents to the west, and the greater height along Woodmont is appropriate. Mr.
Sponseller noted that decreasing the amount of glass facing residential properties also contributes to
the compatibility of the new plan. He also opined that the size and configuration of the current plan
provide for a building that is “exactly what's asked for in the Sector Plan.” Tr. at 42.

Mr. Sponseller noted that the proposed development would continue to meet all the
Sector Plan guidelines in terms of landscaping, tree plantings, etc., and would continue to provide at
least ten percent of its public use space on the ground, with a portion of the recreational space on the
ground and the rest inside the building. Mr. Sponseller explained that the exact amount of public use
space and recreational space provided on the ground would be determined during site plan review.

With regard to site circulation, Mr. Sponseller stated that the residents’ vehicular

entrance point has been moved to Hampden Lane, with the service entrance/loading area in the same

% Mr. Sponseller pointed out that the artist's rendering showing the northwest corner of the building depicts a
rooftop terrace that is smaller than the minimum 1,300-square-foot area required under the binding elements.
Thus, in reality the portion of the building with a 60-foot height would be larger than depicted on the rendering.
Tr. at 53.
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location as before. He suggested that the Applicant would seek permission for a drop-off area on the
street, in front of the building. Parking remains below-ground, as on the original plan.

In response to questions from the Hearing Examiner, Mr. Sponseller explained that the
building height would be measured to the highest point of the roof, which would be considered a flat
roof. The binding elements limit rooftop structures such as mechanical equipment to a maximum
height of 15 feet. Mr. Sponseller indicated that the standard height for such equipment is 18 feet.
The binding elements also limit rooftop structures to covering no more than 50 percent of the rooftop.
Mr. Sponseller stated that typically, buildings of this type have rooftop structures covering 30 to 45
percent of the roof area. [Applicant’'s counsel noted that under Section 59-B-1.1 of the Zoning
Ordinance, rooftop structures may not have a total area greater than 25 percent of the rooftop, unless
approved by the Planning Board. Counsel indicated that the 50 percent figure was the result of
settlement negotiations. Counsel also noted that because the TS-R Zone has no height limit, the
provisions of 59-B-1.1 for exemption from height limits do not apply in this case. Height would be
determined and approved at site plan, per the requirements of the zone under § 59-C-8.51.]

In response to questioning by Mr. Polkes, Mr. Sponseller described in detail the
difference in the setbacks on Montgomery Lane between the original and current plans. He noted that
in both plans, the building is shown with two setback dimensions on Montgomery Lane. On the
original plan, those dimensions were 28 feet and 45 feet. On the current plan, they are 16.8 feet and
20 feet. Mr. Sponseller conceded that he was not familiar with the setbacks of other buildings along
Montgomery Lane, so he could not compare the setbacks proposed in this case with those farther up
the street. He did observe that under the original plan, the proposed building would have sat farther
back from Montgomery Lane than the City Homes building, while under the current plan, the proposed
building would sit approximately five to seven feet closer to the street than the City Homes
townhouses. Tr. at 56.

Mr. Sponseller acknowledged that in the earlier hearings in this case, he testified that a
building with a 65-foot height would have some disadvantages compared to the 100-foot height that

was proposed at that time. Tr. at 58. He explained that the earlier comparison was to a 65-foot
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building with a larger footprint than the building the Applicant proposes. The current plan proposes a
building with more articulation of the exterior than was shown during the earlier comparison, plus less
coverage on the ground floor, making a more attractive building. Tr. at 59-60.

2. Malcolm Rivkin, land planner. Tr. at 60-78.

Mr. Rivkin was previously designated an expert in land planning, and his designation
was continued for purposes of the remand hearing. He testified that he agrees with the 2006 Staff
Report. He noted that two major factors to consider: (i) housing production in Bethesda is still short
of demand; and (ii) market demand in Bethesda is extremely high. Mr. Rivkin stated that the Sector
Plan anticipated that about 4,000 units of housing could be absorbed in 8 to 11 years after the plan’s
adoption, but in fact, only about 1,350 units have been built since the plan was adopted.

Turning to the Sector Plan’s specific recommendations, Mr. Rivkin opined that the
density proposed under the present plan is consistent with the Sector Plan recommendation of 45 to
100 units per acre, and that the proposed building configuration is consistent with the Sector Plan
recommendation for low-rise, high-density urban village development. He described the current plan
as “much closer to that image” than the original plan. Tr. at 63. Mr. Rivkin opined that the
streetscaping proposed along all of the street frontages would be consistent with the Sector Plan’s
recommendations. He observed that the height currently proposed for this building would be
consistent with the Sector Plan recommendation for a step-down in height from taller buildings closer
to the Metro — it would be considerably lower than the Edgemoor Condominiums across Montgomery
Lane and the Hampden Lane Building across Woodmont Avenue. Mr. Rivkin stated that the massing
of the building as now proposed would complement City Homes to the west and the Edgemoor
Condominiums to the north, and would be much closer to the concept drawing on page 84 of the
Sector Plan than the original building design. Mr. Rivkin considers the relationship between the
proposed building and surrounding buildings to be compatible, including the proposed public space.

Mr. Rivkin testified that the potential for an additional five units in the proposed
building, compared to the original proposal, would not result in an adverse impact on the public

schools. He noted that a building with 70 units would generate approximately five to six students in
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grades K through 12, which is the same number expected from a 65-unit building. Tr. at 65-66. Mr.
Rivkin also observed that the Planning Board has found school capacity adequate, under the Growth
Policy’s definition, to support subdivision approval in all clusters for FY 2006.

Mr. Rivkin completed his direct testimony by opinion that the proposed project is in
substantial compliance with the use and density indicated by the Sector Plan; complies with the
purposes, standards and regulations of the TS-R Zone; provides for the maximum safety,
convenience and amenity of residents; would be compatible with existing development; would provide
adequate open space and public use space; and would serve the public interest. With regard to the
public interest, Mr. Rivkin specifically noted that the proposed development would provide needed
housing, including MPDUs on site, all within walking distance of the Metro, which is very much in the
public interest given the high price of gas these days. In addition, it would provide better streetscape
and pedestrian access to the Metro for residents of the area generally, not just residents of the
proposed building.

Mr. Polkes asked Mr. Rivkin to provide a definition of the term “low-rise, high-density,”
which he used several times during his testimony. Mr. Rivkin referred to pages 80 to 85 of the Sector
Plan, and to his own experiences with European architecture, and suggested that the term refers to
buildings of three to six stories, close to the street, with views to the street. He read into the record
Sector Plan language calling for buildings up to six floors near Woodmont Avenue, stepping down to
three floors along Arlington Road. Mr. Polkes stated that he is an insurance broker, and insures tens
of thousands of multifamily units. He stated that for insurance purposes, a low-rise building is one
that does not exceed 40 feet in height, mid-rise goes up to 90 feet and high-rise is above that. Tr. at
70-71.

Mr. Rivkin affirmed that as Chairman of the Citizen’s Advisory Committee for the Sector
Plan, he always favored the “low-rise, high-density” approach recommended in the plan. He
explained, however, that he was not opposed to the original plan for a 100-foot building on the subject
site because he felt that because of the 100-foot Edgemoor Condominium building, the “low-rise,

high-density” concept was dead in the TS-R area. He added that at this point, with a low-rise, high
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density building proposed on the subject site, and other similar projects proposed in the TS-R district,
he believes the project proposed in this case is total compatible with existing and proposed
development in the area.

On re-direct, Mr. Rivkin opined that the maximum height of 70 feet now proposed on
the subject site is within the “margin of error” relative to the Sector Plan recommended maximum
height in the TS-R District of 65 feet. Tr. at 74.

3. James Hendricks, engineer. Tr. at 78-84.

Mr. Hendricks was previously designated an expert in civil engineering, and his
designation was continued for purposes of the remand hearing. He reaffirmed his statements and
expert opinions from previous testimony.

Mr. Hendricks opined that the access shown on the current plans, from Hampden
Lane, would be safe and efficient. He noted that the entrance is shown 90 feet from the intersection
of Woodmont Avenue, which provides adequate sight distance to meet county standards, and that
Hampden Lane is a two-street that allows ingress and egress to and from the site in either direction.
(Mr. Hendricks noted that while there is no pre-determined standard for the minimum safe distance
between such an access point and an intersection, in practice he would consider something in the
neighborhood of 50 feet to be a practical minimum.) Mr. Hendricks further opined that the proposed
vehicular and pedestrian circulation system would be safe and efficient, and that the proposed
development would have no adverse impacts on the local transportation network.

Mr. Hendricks stated that the change in design from the original plan would not result in
any extensive grading. He also responded to a question Mr. Polkes had asked earlier regarding
whether putting the proposed building closer to Montgomery Lane would affect sight distance for
drivers exiting the adjacent City Homes driveway . He noted that sight distance is assessed based on
what is visible to a driver from a point six feet from the curb. The proposed building would sit
approximately 17 feet back from the curb, based on binding elements shown on the Development
Plan. As a result, Mr. Hendricks concluded that the location of the proposed building would not

interfere with sight distance for drivers exiting the adjacent City Homes driveway.
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4. Stephen Petersen, transportation planner. Tr. at 83-91.

Mr. Petersen was designated an expert in transportation planning and traffic
engineering. Mr. Petersen did not participate in the original hearings in this case, but he testified that
he “scanned through” the voluminous documents provided by counsel, and is familiar with testimony
provided in the earlier proceedings.

Mr. Petersen noted that the revised development plan provides for a larger number of
units than originally proposed, which might have resulted in a requirement for a full traffic study:
based on standard trip generation rates, a 70-unit multi-family building would be expected to generate
32 trips during each of the morning and evening peak hours, two more than the minimum that requires
a traffic study. He pointed out, however, than the subject site is currently occupied by two small
houses that are used for office purposes, plus a 12-unit apartment building with some commercial
space on the ground level.’® Subtracting the existing traffic coming to the site from the 32 trips
expected from the proposed building, the net increase in traffic is only 13 trips, which is even less than
the number contemplated during the earlier proceedings (discussions of traffic during the earlier
proceedings did not take into account the existing traffic generation).

Assessing the proposed access, Mr. Petersen noted that the existing uses have
access from Woodmont Avenue, which is by far the busiest street on which the subject property has
frontage. He stated that removing access points into the site from Woodmont Avenue would improve
traffic conditions by removing one point of conflict. Mr. Petersen described Hampden Lane as a better
access point than Montgomery Lane, because it allows movements into and out of the property in
either direction, giving drivers direct access to both Woodmont Avenue and Arlington Road. He also
noted that Hampden Lane has much lower traffic volumes than Woodmont Avenue, making it a better
location for site access.

Mr. Petersen stated that he is not aware of any intersections in the immediate vicinity

of the subject site that operate above the acceptable CLV limit. He opined that the proposed

> Mr. Petersen characterized the ground floor space as office use, for purposes of estimating traffic, which he
described as more conservative than treating it as retail. Tr. at 85.
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development would have no adverse impact on the transportation network, and would probably
improve traffic conditions by eliminating one driveway from Woodmont Avenue.

Mr. Petersen concurred with Mr. Hendricks that the location of the proposed building,
approximately 17 feet from the curb on Montgomery Lane, would not adversely affect sight lines for
drivers exiting the adjacent City Homes driveway. He stated that a building could interfere with a
driver’'s sight line if it were right up on the sidewalk, but with a 17-foot setback, in most cases the
entire vehicle would be forward of the building when a driver pulls up to the curb to exit.

Mr. Petersen also concurred with Mr. Hendricks that the location of the site access
point, 90 feet from the intersection of Hampden Lane and Woodmont Avenue, would be safe.

In response to a question from Mr. Polkes about whether sight lines from City Homes
could be blocked by trucks parking illegally in front of the proposed building, on Montgomery Lane,
Mr. Petersen stated that trucks can interfere with sight line, but that has nothing to do with the building
setback. He suggested that even if trucks park illegally on the street, there would still be a “window of

visibility” between the proposed building and the street.

C. Community Support

1. David Fairweather. Tr. at 11-12.

Mr. Fairweather is a resident of the Edgemoor Condominiums who submitted
photographic evidence and presented testimony in opposition to the plan that was originally presented
for the Council's consideration. He testified at the remand hearing in support of the application and
presently configured, noting that the Applicant has made considerable changes.

2. Steven Skalet. Tr. at 95-101.

Mr. Skalet testified on behalf of himself and his wife, Linda Skalet, and also as a co-
chair of the Bethesda Civic Coalition, which opposed the original application for this project. Mr.
Skalet voiced strong support for the present proposal, describing it as a good and fair result for all
parties concerned. He suggested that the project would be a very good result for the County,

because it would result in a new building close to Metro Center, and would avoid leaving the site
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underutilized. Mr. Skalet stated that the current proposal offers a better building, both aesthetically
and in terms of height, and preserves the urban village concept from the Sector Plan. He declared
that if a 100-foot building had been constructed on the subject site, it would have had a domino effect
throughout the urban village area.

Mr. Skalet characterized the proposed project as a good deal for the developers,
because they have come to believe that the current plan will, in fact, result in a better building. He
described the proposed project as good for the neighbors, as well. For one thing, it has had the
salutary effect of new projects in the area being proposed within the 65-foot height limit specified in
the Sector Plan.

Turning to the sight line issue raised by Mr. Polkes, Mr. Skalet commented that the
proposed building, with a setback of approximately 17 feet, would be roughly in line with the brick
building stoops of the City Homes townhouses facing Montgomery Lane. Mr. Skalet expressed
puzzlement that residents of City Homes supported the original application, but are opposed to the
current plan. He emphasized that in the negotiations he participated in with the Applicant, the
Applicant always took the position that the commitments it had made the City Homes residents had to
be protected. Moreover, not only did they maintain the promised 18-foot setback from the City Homes
property, with the access moved the Hampden Lane, the strip of land abutting City Homes is now
planned as a passive green space, rather than the entrance to a parking garage, which is a big
improvement for City Homes residents.

In response to questioning by Mr. Polkes, Mr. Skalet confirmed that he lives on the
ninth floor of the Edgemoor Condominiums, and that a 70-foot buildi/ng on the subject site will have
less impact on his view than a 100-foot building, because his unit sits higher than 70 feet. He stated
that there are 52 units in the Edgemoor Condominiums, and he thinks 12 of them are above the level
of a 70-foot building, all but one of which have some windows facing south or east. Mr. Skalet
stressed that all the units on the south and east sides of his building would be affected by the
proposed development, and that even for units on the lower floors, a shorter building on the subject

site is better.
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D. Opposition

1. Jim Humphrey, Montgomery County Civic Federation. Tr. at 15-19.

Mr. Humphrey testified that the Montgomery County Civic Federation vigorously
supports the master planning process and encourages compliance of development projects
countywide with applicable master plans. He stated that the transit station residential zone is not a
typical Euclidean zone with standardized height limits, but is a zone where height limits are
established in the master plan. Mr. Humphrey noted that local real estate laws now require home
buyers to be given the opportunity to review the applicable master plan before making their purchase,
so they can see what type of development is anticipated for the area. He suggested that this exercise
is somewhat meaningless if developments such as the one proposed in this case are not required to
adhere to the height limits recommended in a master plan. Accordingly, Mr. Humphrey urged the
Council to require that the proposed development be limited to a height of 65 feet.

2. Brent Polkes, City Homes resident.

Mr. Polkes testified on behalf of himself and his life partner, Sheryl Starron. He did not
seek to speak on behalf of the Board of Directors for City Homes, or the group Concerned Families of
City Homes, because he did not provide ten days’ notice pursuant to the Hearing Examiner’s rules of
procedure. However, he indicated in response to a question that he decided to testify in opposition
after meeting with two of the three Board members and other members of the community.

Mr. Polkes testified that although he supported the original application in this case in
2004, he opposes the present application because circumstances have changed. He acknowledged
that Mr. Virostek, on behalf of the Applicant, has dealt with City Homes in good faith and kept all of his
promises. Nonetheless, Mr. Polkes stated that in his view, the Applicant received full consideration of
its original application, and “in a scenario which was done to the exclusion of the residents of City
Homes of Edgemoor, there is now an effort to circumvent what was clearly and continues to clearly be
the statute regarding zoning applications or reapplications.” Tr. at 103. Mr. Polkes objected to a

process that allowed this case to come back before the Council without fair warning to affected
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citizens. He believes that the Applicant should have been held to the three-year waiting period that
normally applies following denial of a rezoning application.

Mr. Polkes elaborated on the basis for his concerns, stating that if this project goes
forward, his four-story townhouse community (the Hearing Examiner notes that evidence during the
original hearing in this case established that the City Homes townhouses have four stories, but their
height is 55 to 60 feet) will be faced with a 60- to 70-foot building to the west. Moreover, as Mr. Rivkin
alluded to earlier in the hearing, there is a rezoning request pending for a project on Hampden Lane,
abutting City Homes to the south, that proposes a building 71 feet high, plus the mechanical
penthouse. (The Hearing Examiner notes that Mr. Polkes refers to LMA No. G-842, which is pending
before the Council.) In addition, a rezoning application has been filed to permit another 65-foot
building across Montgomery Lane from City Homes to the north, on West Lane and Montgomery
Lane. (The Hearing Examiner notes that Mr. Polkes refers to LMA No. G-843, the public hearing for
which was indefinitely postponed in April, 2006, following a Planning Board recommendation of
denial.) Together, these developments would leave City Homes surrounded by taller buildings on
three sides that would “all but destroy our quality of air, light and whatever else we now enjoy.” Tr. at
106. Mr. Polkes explained that it is these changing circumstances, in large part, that have led City

Homes residents to oppose the present application.

V. ZONING ISSUES

Zoning involves two basic types of classifications: Euclidean zones and floating zones.
The term “Euclidean” zoning arose from the seminal United States Supreme Court case upholding the
land use authority of local governments, Village of Euclid v. Ambler Realty Co., 272 U.S. 365 (1926).
Euclidean zoning divides the territory of a local jurisdiction into zoning districts with set boundaries
and specific regulations governing aspects of land development such as permitted uses, lot sizes,
setbacks, and building height.

A floating zone is a more flexible device that allows a legislative body to establish a

district for a particular category of land use, with regulations specific to that use, without attaching that



G-819 Second Suppl. Report Page 57
district to particular pieces of property. Individual property owners may seek to have property
reclassified to a floating zone by demonstrating that the proposed location is appropriate for the zone,
i.e., it satisfies the purpose clause for the zone, the development would be compatible with the
surrounding area, and it would serve the public interest.

The TS-R Zone is among the floating zones that provide for design specifications as
part of a development plan. An applicant is afforded considerable design flexibility if development
standards for the zone are satisfied. Pursuant to Code §59-D-1.11, development under the TS-R Zone
is permitted only in accordance with a development plan that is approved by the District Council when
the property is reclassified to the TS-R Zone. If approved, the development plan will provide basic
design parameters for the site, much as the Zoning Ordinance provides design specifications for more
rigidly applied zones. Normally, a development plan is expected to contain sufficient precision to fix
the land use, height, density and bulk of the proposed development, which are basic components of
compatibility, and to provide design specifications that govern all post-zoning reviews. In the TS-R
Zone, however, the function of the development plan is altered somewhat by the provision that
classifies building height as an element to be determined during site plan review, rather than at zoning.
See Code §59-C-8.51.

In the case at hand, which involves a single building on a small parcel of land, building
height is inextricably linked to setbacks and density. If the setbacks are made larger, the building
height must increase in order to maintain the same density. Conversely, if the setbacks are
decreased, a lower building height can achieve the same density. As noted in Part __, however,
where the textual binding elements of the Development Plan require substantial compliance with
setbacks shown on the same plan, the Planning Board can still require a reduction in height by also
reducing density.

Because the Development Plan establishes the fixed elements of the application,
evaluation of zoning issues will begin with the development plan and proceed to the requirements of

the zone itself.
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A. The Development Plan

Before approving a development plan, the District Council must make five specific
findings set forth in Code § 59-D-1.61. These findings relate to consistency with the master plan and
the requirements of the zone, compatibility with surrounding development, circulation and access,
preservation of natural features, and perpetual maintenance of common areas. The required findings
are set forth below in the order in which they appear in the Zoning Code, together with the Hearing
Examiner’s analysis.

€)) That the zone applied for is in substantial compliance with the use

and density indicated by the master plan or sector plan, and that it
does not conflict with the general plan, the county capital
improvements program or other applicable county plans and
policies.

After a careful review of all of the evidence pertaining to the Sector Plan, as detailed in
Part Ill.F above and in the January 2005 HE Report, the Hearing Examiner agrees with Technical
Staff's view that the Sector Plan recommended multi-family residential use for the subject property,
which is fully consistent with the present application. The Hearing Examiner also agrees with
Technical Staff that while densities toward the higher end of the recommended density range (45 to
100 d.u./acre) would be desirable at a location so close to Metro, any level of unit density within that
range should be considered in substantial compliance with the Sector Plan. Here, the Applicant
proposes a unit density of between 70 and 99 d.u. acre, which is within the range recommended in the
Sector Plan.

Technical Staff noted, during the 2004 proceedings, that FAR is another important
measure of density, and that compliance with the Sector Plan is more than just a simple question of
unit density. The Sector Plan specifically recommended a minimum density of 45 units per acre
everywhere in the TS-R District (as defined in Figure 3.1, Master Plan at 38) except along Arlington
Road, and “anticipates that some projects will incorporate higher densities, and the full 2.5 FAR (about
100 dwelling units per acre) would be allowed.” Sector Plan at 82. The quoted language clearly

reflects an expectation that the maximum FAR and a unit density of 100 d.u./acre would go hand in

hand — the Sector Plan did not anticipate a use such as one of the possible outcomes here, namely a
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building with a full 2.5 FAR (plus MPDU bonus) but only 50 dwelling units, for a unit density of 70
d.u./acre. Nonetheless, the Hearing Examiner agrees with Technical Staff that the 2.5 FAR and any
unit density between 45 and 100 d.u./acre can be considered in substantial compliance with the Sector
Plan. The Plan did not explicitly state that 2.5 FAR should not be permitted with less than about 100
d.u./acre, and substantial compliance is just that — compliance with the essential requirements, not
with every detail.

Based on the preponderance of the evidence, the Hearing Examiner concludes that the
proposed Development Plan would be in substantial compliance with the use and density indicated in
the Sector Plan and would not conflict with any other applicable county plan or policy. Compliance
with the Sector Plan as a whole will be discussed in a later section.

(b) That the proposed development would comply with the purposes,

standards, and regulations of the zone as set forth in article 59-C,
would provide for the maximum safety, convenience, and amenity

of the residents of the development and would be compatible with
adjacent development.

1. Intent and Purposes of the Zone

The TS-R and TS-M Zones are intended to be used as follows, per Section 59-C-8.21.:

(@) Both the TS-R and TS-M zones are intended to be used in transit
station development areas as defined in section 59-A-2.1, and the
TS-R zone may also be used in areas adjacent to central business
districts, within 1,500 feet of a metro transit station.

(b) The TS-R zone is intended for locations where multiple-family
residential development already exists or where such
development is recommended by an approved and adopted
master plan.

(© The TS-M zone is intended. . . .

(d) In order to facilitate and encourage innovative and creative design
and the development of the most compatible and desirable pattern
of land uses, some of the specific restrictions which regulate, in
some other zoning categories, the height, bulk and arrangement
of buildings and location of the various land uses are eliminated
and the requirement substituted that all development be in
accordance with a plan of development meeting the requirements
of this division. [emphasis added]

The subject property is located less than 750 feet from the Bethesda Metro Station, in an

area designated in the Sector Plan as the Transit Station Residential District (defined in Figure 3.1,
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Master Plan at 38). Accordingly, The Hearing Examiner finds, based on the preponderance of the
evidence, that the proposed reclassification would be consistent with the intent of the TS-R Zone.

The purpose clause for the TS-R Zone, found in Code 859-C-8.22, is set forth in full
below, with relevant analysis and conclusions following:

(a) To promote the effective use of the transit station development
areas and access thereto;

(b) To provide residential uses and certain compatible non-residential
uses within walking distance of the transit stations;

© To provide a range of densities that will afford planning choices to

match the diverse characteristics of the several transit station
development areas within the county; and

(d) To provide the maximum amount of freedom possible in the

design of buildings and their grouping and layout within the areas
classified in this zone; to stimulate the coordinated, harmonious
and systematic development of the area within the zone, the area
surrounding the zone and the regional district as a whole; to
prevent detrimental effects to the use or development of adjacent
properties or the surrounding neighborhood; to provide housing for
persons of all economic levels; and to promote the health, safety,
morals and welfare of the present and future inhabitants of the
regional district and the county as a whole.

The Hearing Examiner finds that the proposed rezoning and development would
promote the effective use of and access to the TS-R District by doing exactly what the second
paragraph of the purpose clause states — providing a residential use within walking distance of Metro.
As Staff noted during the 2004 proceedings and Mr. Rivkin affirmed during the April 2006 hearing, the
sidewalk and streetscape improvements that would be part of this development would improve
pedestrian connections to the Bethesda Metro station.

The purpose clause calls for a range of densities near Metro stations, to allow for
development appropriate to each Metro area. The range of densities provided for in this case, 70 to 99
units per acre, would add a second high-density project in the TS-R District, which has mostly been
developed with projects of more moderate density. The range of 50 to 70 units, in a building of the

size proposed, would match the characteristics of downtown Bethesda by providing a level of housing

consistent with what the evidence suggests is a strong market demand.
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Paragraph (d) of the purpose clause sets forth a purpose to “stimulate the coordinated,
harmonious and systematic development of the area” and “prevent detrimental effects to the use or
development of adjacent properties or the surrounding neighborhood.” These elements effectively
make compatibility of the rezoning with the surrounding area an element of the purpose clause.
Accordingly, compatibility will be discussed at this juncture.

In light of the more definitive building parameters established on the current
Development Plan, Exhibit 116(b), assessing compatibility under the current application is a much
simpler task than under the original application. The Applicant proposes a residential building with 50
to 70 units, up to 70 feet high, with one corner limited to 60 feet; rooftop structures limited to 15 feet in
height and no more than 50% of the rooftop surface, with a setback of at least 25 feet from
Montgomery Lane; architectural materials that are similar to the prevailing brick architecture of nearby
buildings; vehicular access from Hampden Lane, avoiding the one-way-traffic complications of
Montgomery Lane; streetscape in substantial compliance with the Sector Plan; and setbacks of at least
18 feet from the western property line, approximately 17 to 20 feet from the curb of Montgomery Lane
to the north, approximately 13.5 feet from the property line along most of Woodmont Avenue to the
east, with the northeast corner setback at approximately 18.5 feet from the property line and 29 feet
from the curb, and approximately 16.5 feet from the curb of Hampden Lane to the south.

The 2006 Staff Report finds that the building as now proposed would be compatible with
adjacent and nearby development, including the Edgemoor Condominiums; taller, mixed-use
developments across Woodmont Avenue; and low-rise commercial development across Hampden
Lane. See Ex. 109 at 11. Staff found that the although the proposed building would be taller than the
City Homes Townhouses, it would be compatible with them, as well as with the existing three-story
apartment buildings on Hampden Lane, because it would provide sufficient setbacks to allow light and
air, and would be very close to the height limits recommended in the Sector Plan. See id. Staff also
concludes that the range of densities proposed is consistent with the range recommended in the

Sector Plan, and would be compatible with adjacent development.
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The Hearing Examiner finds that the nature of the use proposed here -- multi-family
residential — is clearly compatible with the residential uses in the adjoining buildings. The use is also
compatible with non-residential uses, which would benefit from a larger pool of residents to provide
customers, employees, etc. Under the current configuration, compatibility of the proposed structure is
equally clear. The shape of the subject property dictates that any building of significant size must face
Woodmont Avenue, perpendicular to the Edgemoor Condominiums. This avoids the compatibility
problems that presently exist between the Edgemoor Condominiums and the adjacent building to its
north, the Chase Building, which run parallel to one another with very little space in between. Because
of its orientation on the site, the proposed building would extend the line of high rises down Woodmont
Avenue in a fashion quite harmonious with the Edgemoor Condominiums, while continuing the step-
down in heights typically found in downtown Bethesda as one moves away from the Metro. The
proposed building would inevitably interfere with the views from the middle floors of the Edgemoor
Condominiums, but the same would be true of any building on the site that is consistent with the
Sector Plan.

The Hearing Examiner agrees with the testimony of the Applicant’s land planner, Mr.
Rivkin, that the development now proposed for the subject site represents a “win-win” situation for the
adjacent City Homes Townhouses to the east, compared to the original proposal. Previously, City
Homes residents negotiated a promise with the Applicant to maintain a setback from their property line
of at least 18 feet. In exchange, they supported the application for a 100-foot building. If the proposed
development proceeds as currently envisioned, the City Homes Townhouses will keep the 18-foot
setback, but with a much shorter building to their west. The Hearing Examiner is not persuaded that
moving the proposed building closer to Montgomery Lane works a material detriment to City Homes
Townhouses, compared to the enormous benefit of a building that would be 30 to 40 feet shorter, and
much more compatible from an architectural standpoint. The unease felt by residents of the City
Homes Townhouses in the face of multiple rezoning requests on three sides of their community is
understandable. However, any expectation on their part that the neighborhood would not change over

time, or that all future development would follow their lead in terms of height and density, rather than
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the recommendations of the Sector Plan, was unrealistic. Moreover, there is no guarantee that either
of the other two rezoning requests currently pending will be approved; one has been recommended for
a remand by the Hearing Examiner, and the other is in limbo following a Planning Board
recommendation of denial.

Having considered all the evidence of record, the Hearing Examiner is persuaded that
the proposed building, with the setbacks, site configuration and height limitations shown on the
Development Plan, would be very compatible with the City Homes Townhouses. The new building
would be only 10 to 15 feet taller, which is completely appropriate for a structure facing Woodmont
Avenue, and would be separated from the townhouses by a grassy strip at least 18 feet wide, plus the
30-foot width of the townhouse driveway. The new building might extend closer to the street than the
townhouses, but testimony indicated that it would be roughly even with the townhouses’ side stoops,
which face Montgomery Lane. Moreover, the townhouses’ bulk would keep them from being visually
overwhelmed by the proposed building.

The Hearing Examiner notes that the surrounding neighborhood in this case contains
buildings of widely varying age, height and bulk, including very small, single-family residential
buildings, townhouses of different sizes, multi-family housing in high-rise and low-rise buildings, and
buildings both large and small containing office, commercial and retail uses. In many cases,
completely different types of structures are juxtaposed against one another, much the way the City
Homes Townhouses confront the Edgemoor Condominiums and, right next to that building, small two-
to-three-story residential structures that have not yet been redeveloped.

Numerous photos and drawings of current conditions demonstrate that even if the
Sector Plan has not been implemented in all its particulars, it has led to a pleasing skyline of tall
buildings at the Metro Core, with buildings decreasing in height, bulk and density from east to west and
north to south. At 60 to 70 feet, the proposed building would continue this step-down in height from the
Edgemoor Condominiums, as well as from the Hampden Square building (directly across Woodmont

Avenue) and buildings to the northeast.
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A binding element commits the Applicant to substantial compliance with the streetscape
guidelines contained in the Sector Plan, which is a very important element of compatibility.
Streetscape improvements would continue the attractive streetscape on Montgomery Lane and
provided a much improved pedestrian environment on Woodmont Avenue.

As discussed in more detail in Part V.B.2. below, the preponderance of the evidence
supports a finding that the proposed development would be compatible with land uses and
development in the surrounding area from the standpoint of traffic and school impacts.

2. Standards and Requlations of the Zone

The standards and regulations of the TS-R Zone are summarized below, together with
the grounds for the Hearing Examiner’s conclusion that the proposed development would satisfy each
of these requirements.

Section 59-C-8.24, Location. This section repeats Section 59-C-8.21(a), which is

discussed in Part V.A.(b)1. above.

Section 59-C-8.25, Public facilities and amenities.

A development must conform to the facilities and amenities

recommended by the approved and adopted master or sector plan,

including and granting such easements or making such dedications to the

public as may be shown thereon or are deemed necessary by the

Planning Board to provide for safe and efficient circulation, adequate

public open space and recreation, and insure compatibility of the

development with the surrounding area, and assure the ability of the area

to accommodate the uses proposed by the application.

Property to be dedicated for roadway right-of-way is not clearly indicated on the site
layout on the Development Plan. See Ex. 116(b). However, in view of other evidence in the case of
the Applicant’s intention to provide necessary roadway dedications, the Hearing Examiner does not
see this as grounds for denial, but recommends that the Applicant be required to rectify this omission
on the Development Plan that is submitted for certification. See page 4, n. 1; Ex. 6.

The textual binding elements specify that the development would substantially comply

with the Sector Plan’s streetscape recommendations.

Section 59-C-8.3 Land use. No use is allowed except as indicated in the use table . . .

The proposed multi-family dwellings are a permitted use in the TS-R Zone.
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Section 59-C-8.4 Development standards.

As shown in the table below, excerpted from the 2004 Staff Report and updated to
reflect the application as currently presented, the proposed development would be consistent with
development standards for the TS-R Zone.

Development Standards and Special Requirements for TS-R Zone
Code 88 59-C-8.4 and 8.5

Development Standards Permitted/ Proposed
Required

Minimum tract area (area to be 20,000 sq. ft. 30,891 square feet

rezoned)

Maximum density of dwelling units

per acre

a. Floor area ratio 2.5 Not to exceed 2.5*

b. FAR with bonus for MPDUs 3.05 Not to exceed 3.05*

b. Dwelling units per acre 150 units/acre 70 — 99 units/acre*

c. Gross floor area 94,218 sq. ft. Not to exceed 94,218 sq. ft.*

Open space

a. Minimum percentage of net area | 10% Not less than 10%*
devoted to public use space

b. Minimum percentage of net lot 20% Not less than 20%.* Area to be
area devoted to active and provided on the ground to be
passive recreation space. determined by Planning Board.

c. Total minimum open space 30% Not less than 30%

d. Maximum building coverage None No more than 65%*

Special Requirements™®

a. Maximum building height None 70 feet*

b. Parking to be located so as to All parking to be underground
have minimal impact on except possible small number
adjoining residential properties of spaces adjacent to Hampden

Lane
Minimum parking 75 spaces No binding element
(per 8§ 59-E-3.7)

* Denotes binding elements.

Section 59-C-8.51, Building height limit.

The maximum height permitted for any building shall be determined in the
process of site plan review. In approving height limits the planning board
shall take into consideration the size of the lot or parcel, the relationship
of the building or buildings to surrounding uses, the need to preserve light
and air for the residents of the development and residents of surrounding
properties and any other factors relevant to height of the building.

No findings necessary at zoning.




G-819 Second Suppl. Report Page 66

Section 59-C-8.52, Off-street parking. Parking shall be so located as to have a minimal
impact on any adjoining residential properties.

The binding elements specify that residential parking would be underground, which
would tend to minimize impacts on adjoining residential properties by eliminating the sight and sounds
of above-ground parking. The Applicant intends to explore at site plan the possibility of a small
number of drop-off spaces adjacent to or in the right-of-way for Hampden Lane, which is a fairly broad
street with low levels of traffic.

Section 59-C-8.52, Streets. Interior streets may be private or public . . .

No interior streets are proposed in this application.

Section 59-C-8.54, Ancillary commercial uses. Ancillary commercial uses . . . may be
permitted as follows . . .

No commercial uses are proposed in this application.
(c) That the proposed internal vehicular and pedestrian circulation

systems and points of external access are safe, adequate, and
efficient.

The uncontroverted testimony of two expert withesses at the April 2006 hearing, a civil
engineer and a traffic engineer, demonstrated that the proposed external access point on Hampden
Lane would be safe, adequate and efficient, and would have no adverse impact on pedestrian
circulation systems. The only internal vehicular circulation system proposed is an underground

parking garage, the specifics of which are not available for review at this stage.

3. Maximum Safety, Convenience, and Amenity of the Residents

With regard to serving the safety, convenience and amenity of residents of the
proposed building, Technical Staff note in 2004 that the setback and streetscape provisions along
Montgomery and Hampden Lanes would improve the pedestrian connection between Arlington Road
and Woodmont Avenue, and that the setbacks, linear open space, streetscape, small urban park and
bus stop along Woodmont Avenue would improve the pedestrian connections between the Woodmont

Triangle and the Arlington Road District. See Ex. 38 at 13. Some of these features are reduced in

16 additional special requirements in Section 59-C-8.5 address interior streets, which are not proposed for this
small site, and ancillary commercial uses, which also are not proposed.
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size on the current Development Plan, but the application of Staff's 2004 findings to the present plan
is supported by the expert testimony of land planner Malcolm Rivkin at the April 2006 hearing. The
Hearing Examiner notes that the textual binding elements specify substantial compliance with the

extensive streetscape guidelines provided in the Sector Plan.

As Mr. Rivkin noted, the building would be extremely accessible to Metro, shopping,

entertainment and outdoor recreation.

Based on these findings, the Hearing Examiner concludes that the proposed
development would provide for the maximum safety, convenience, and amenity of the residents of the

development.

4. Compatibility
As discussed in detail in Part V.A.(b)1. above, the Hearing Examiner concludes that

the proposed development would be compatible with land uses in the surrounding area.

(d) That by its design, by minimizing grading and by other means, the
proposed development would tend to prevent erosion of the soil
and to preserve natural vegetation and other natural features of the
site. Any applicable requirements for forest conservation under
Chapter 22A and for water resource protection under Chapter 19
also must be satisfied. The district council may require more
detailed findings on these matters by the planning board at the time
of site plan approval as provided in division 59-D-3.
The subject property is located in a highly urbanized area and has few natural features.
Technical Staff reports that two existing trees on the site would be removed, but that efforts will be
made to preserve trees in the public right-of-way. The application is exempt from forest conservation
requirements because of the site’s small size and lack of existing forest cover. As noted earlier, if this
site is developed, the developer will be required to conform to county requirements for stormwater
management. Technical Staff expects such requirements to be met through a structural filtering

device to be placed under the service drive. Based on these factors, the undersigned concludes that

this paragraph is satisfied.
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(e) That any documents showing the ownership and method of
assuring perpetual maintenance of any areas intended to be used
for recreational or other common or quasi-public purposes are
adequate and sufficient
Condominium association documents that have been submitted in draft form
adequately and sufficiently demonstrate the intended ownership and perpetual maintenance of

common areas. See Ex. 13.

B. Public Interest

The applicant must show that the proposed reclassification bears sufficient relationship
to the public interest to justify its approval. The State Zoning Enabling Act applicable to Montgomery
County requires that all zoning power must be exercised:

with the purposes of guiding and accomplishing a coordinated,
comprehensive, adjusted, and systematic development of the regional district, . .
. and [for] the protection and promotion of the health, safety, morals, comfort,
and welfare of the inhabitants of the regional district.” [Regional District Act,
Maryland-National Capital Park and Planning Commission Article (Art. 28), Md.
Code Ann., § 7-110].

When evaluating the public interest, the District Council normally considers master plan
conformity, the recommendations of the Planning Board and Technical Staff, and any adverse impact
on public facilities.

1. Master Plan, Planning Board and Technical Staff Recommendations

As discussed above, the Hearing Examiner agrees with the Planning Board and
Technical Staff that the subject application would be in substantial compliance with the use and density
recommended in the Bethesda CBD Sector Plan. Moreover, the evidence amply supports a finding
that the proposed development would support the achievement of the “low-rise, high-density, urban
village” form of development recommended in the Sector Plan. The building is proposed with a
maximum height of 70 feet, five feet above the Sector Plan recommendation of 65 feet. In addition,
the Applicant proposes a seven-story building, including an English basement, whereas the Sector

Plan recommended six stories in the 65 feet of height.
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The Planning Board recommended approval of the original Development Plan, with a
maximum height of 100 feet. The 2006 Staff report finds that in light of this recommendation, and the
fact that the proposed building would exceed the Sector Plan recommendation by only a small amount,
the proposed building would be appropriate for the site. Both the ARC Committee and the Planning
Board found that the proposed development would not be financially feasible, with MPDUs on site,
within the 65-foot height limit recommended in the Sector Plan. See Ex. 124. The Planning Board
specifically recommended that the District Council approved the proposed Development Plan with a
maximum height of 70 feet. See id.

The Applicant seeks to exceed the height recommended in the Sector Plan by less than
ten percent. In other respects, such as streetscape and buildings right on the street, with small
setbacks, the proposed development is very consistent with the Sector Plan. In addition, one corner of
the building would drop down to 60 feet, reducing the overall mass of the building and its impact on
adjacent properties. Moreover, the 70-foot height requested is consistent with the Sector Plan’s
scheme of higher heights along Woodmont Avenue, and would still provide a noticeable step-down in
height from adjacent high-rises to the north and east.

For all of the above reasons, the Hearing Examiner finds that the proposed
development would substantially comply with the Sector Plan, and should be approved with a
maximum height of 70 feet.

2. Impact on Public Facilities: Roadways

As discussed in detail in Part lll.l. above, the Applicant contends that the proposed
project would not have an adverse impact on area roadways because it would generate a very small
number of trips, below the threshold that requires preparation of an LATR study. The Applicant also
relies on Technical Staff's Stage || Memo, Ex. 76(c), a 2004 comprehensive traffic study prepared for
the Bethesda-Chevy Chase policy area which found that (i) no intersections in the Bethesda CBD have
traffic exceeding the applicable congestion standards; and (i) measures have been identified to
resolved excessive congestion at all intersections in the Bethesda-Chevy Chase policy area save

three, all of which are located north of the Bethesda CBD and are unlikely to be noticeably affected by
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residential traffic originating in downtown Bethesda. The Stage Il Memo, which was endorsed by the
Planning Board, concluded that the Bethesda CBD should proceed to Stage Il development with a cap
on new employment uses, but that traffic conditions did not warrant any cap on residential
development. Moreover, Technical Staff's ADAC Report for 2004 (Annual Development Approval and
Congestion Report, Ex. 90) found that three intersections along Woodmont Avenue — at EIm Street,
Montgomery Lane and Cordell Avenue — are currently operating at levels well below the applicable
congestion standard.

The Opposition in the 2004 proceedings argued that the original zoning application
should fail because the Applicant did not prepare a traffic study specific to the subject development.
See Ex. 93. Those opposition parties now support the present application. Nonetheless, because the
argument they put forward in 2004 are part of the evidentiary record, the Hearing Examiner considers
it appropriate to address them, at least briefly.

The Opposition in the 2004 proceedings relied, in part, on citations to case law and a
2002 Report and Recommendation by Montgomery County Hearing Examiner Philip Tierney in zoning
application No. G-775, Chevy Chase Land Company. See id. On this Hearing Examiner’s reading,
however, the cited authorities do not support the Opposition’s arguments.

It is certainly true that rezoning denials based on an applicant’s failure to show that
anticipated traffic would be compatible with the surrounding area have been upheld. See Montgomery
County v. Laughlin, 255 Md. 724, 259 A.2d 293 (1969); Tauber v. Montgomery County, 244 Md. 332,
223 A.2d 615 (1966); Montgomery County v. Greater Colesville Citizens Association, Inc., 70 Md. App.
374, 521 A.2d 770 (1987). However, the case law merely identifies the applicant's burden to
demonstrate a lack of adverse traffic impacts — it does not prescribe particular types of evidence that
must be presented.

Hearing examiner reports do not carry the weight of judicial opinions and are not
binding on unrelated cases. To the extent that such reports may be considered instructive, however,
the undersigned notes that the Hearing Examiner’s report in G-775 does not, as suggested by the

Opposition, state “categorically” that a compatibility finding cannot be made in a floating zone case if
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the applicant has failed to provide a complete traffic study. The report states, rather, that the District
Council is permitted to consider evidence beyond LATR, and that evidence on traffic safety is linked
to a determination of compatibility.

The Opposition in the 2004 proceedings further relied on Trainer v. Lipchin, 269 Md.
667, 309 A.2d 471 (1973), for the proposition that zoning approval may be denied based on the public
interest if the evidence shows that a development would make existing traffic congestion “slightly
worse.” In so doing, the Opposition mischaracterized the holding of that case by removing it from its
proper context. The case involved a Euclidian zone, not a floating zone, and the court upheld denial of
a rezoning on grounds that traffic and other evidence was insufficient to demonstrate that a mistake
had been made in the previous comprehensive zoning. There was no discussion of compatibility or
the public interest.

The Opposition contended that rezoning should not be approved if the applicant’s only
evidence concerning traffic is a statement that the development is expected to generate too few peak-
hour trips to require an LATR traffic study. The Hearing Examiner is aware of several cases in which
the District Council has approved reclassifications under just such circumstances, relying on the
Planning Board's judgment, contained in the LATR Guidelines, that developments below a certain size
do not have a material impact on traffic conditions. It cannot be denied that, cumulatively, several
small projects in a given geographic area could have a material impact on traffic conditions. Moreover,
the only direction to zoning applicants to rely on LATR standards in presenting a zoning case comes
from the Planning Board (see LATR Guidelines), not the District Council. Nonetheless, the District
Council has often accepted LATR data as sufficient evidence on traffic. The District Council has
considered and should consider additional data related to traffic if presented — LATR need not be the
only format for relevant traffic information in support of an application, and opposition parties cannot
fairly be prevented from presenting contrary evidence. In the present case, however, we need not
decide whether reliance on a finding that traffic would be below the LATR threshold is adequate to

support a rezoning, for that is not the posture of the case.
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The Applicant in this case presented fairly slim evidence concerning traffic impacts. It
did not, however, rely solely on the statement that it would generate too few peak hour trips to require
an LATR study. The Applicant presented additional evidence, in the form of the Stage Il Memo, the
ADAC Report and related testimony, to demonstrate the adequacy of area roadways to support the
proposed development. The Opposition during the 2004 proceedings presented no evidence
whatsoever to suggest that the there is significant congestion in the area of the subject site or the
Bethesda CBD in general, or that the proposed development would have actual adverse impacts on
traffic. The Opposition’s efforts to discredit the findings of the Stage Il Memo and the ADAC Report
were unavailing. These reports are not specific to the subject property or the proposed rezoning, and
at this point are arguably outdated, but they did provide valuable information on traffic conditions in the
relevant area. Weighing the totality of the evidence, the Hearing Examiner finds the Applicant has
adequately demonstrated that the proposed development would not have adverse impacts on area
traffic.

3. Impact on Public Facilities: Schools

With regard to potential impact on public schools, in 2004 the Applicant presented a
letter from Montgomery County Public Schools (“MCPS”) concerning school capacity, as well as
evidence that under the Growth Policy, school capacity was considered adequate in the relevant
cluster for FY 2005. The Hearing Examiner has taken official notice of the fact that the Planning board
has found school capacity to be adequate, under the Growth Policy definition, to support subdivision
approval in all clusters in FY 2007. With the maximum of 70 units, the proposed development is
expected to generate approximately three elementary school students, one middle school students
and one to two high school students. MCPS reports that enroliment is expected to exceed capacity for
the entire six-year forecast period in the relevant elementary school. See attachment to Ex. 76(d).
Excess enrollment projected in the applicable middle and high schools is expected to be resolved by
expansions identified in the FY 2005-2010 Capital Improvements Program. See id.

The Opposition during the 2004 proceedings argued that the original application should

be denied due to inadequate evidence that there would be no adverse impact on the public schools.
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Again, these opposition parties support the present application, but because the evidence and
arguments they presented is part of the evidentiary record, the Hearing Examiner considers it
appropriate to address them, at least briefly.

The Opposition during the 2004 proceedings argued that the estimate provided for the
number of students that would be generated is flawed, because it fails to take into account how many
stories a building contains, how many bedrooms the units contain and how many units are MPDUs.
Mr. Lavorgna of MCPS explained that it is his agency’s standard procedure to use a single student
generation rate for all high-rise residential buildings. The Hearing Examiner notes that the Opposition
presented no evidence that the standard generation rate used by MCPS is an inaccurate predictor.

The Opposition during the 2004 proceedings argued that AGP capacity calculations
should not be relied upon in individual zoning cases because they overestimate school capacity.
Cross-examination of Mr. Lavorgna of MCPS and Mr. Hardy of Technical Staff established that MCPS
calculates capacity school-by-school, based on school programming and actual classroom usage,
while capacity calculations under the AGP are done on a cluster-wide basis and assume the same
number of children in each classroom. The AGP methodology results in higher capacity numbers than
the MCPS methodology.

The Opposition during the 2004 proceedings also argued that AGP capacity
calculations should not be relied upon in individual zoning cases because they are not intended for that
purpose. As explained by Mr. Moritz of Technical Staff, the AGP methodology was developed to
provide a broad measure of whether school capacity on a cluster-wide basis justifies a moratorium on
residential building in a given fiscal year. The evidence indicates that the County Council adopted the
AGP practice of assigning the same number of students to each classroom, instead of using actual
program data about how classrooms are used, for at least two reasons — to avoid having schools come
under pressure to make programming changes either to avoid or to cause a moratorium, and to have
more stable numbers over time. This suggests that the AGP methodology may be better suited to its
intended purpose than to determining whether an individual development project would have an

adverse impact on schools. Moreover, the AGP methodology as established in the FY 2003-05 Policy
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Element by its own terms pertains to subdivision applications, not zoning applications. Nonetheless,
the methodology behind the AGP capacity calculations reflects the County Council’s judgment on the
appropriate measurement of the adequacy of school capacity to support residential development.
Accordingly, the results of that calculation provide relevant information and should be considered,
together with whatever additional evidence is available.

The Opposition during the 2004 proceedings acknowledged that due to its size, the
proposed development would generate only a very small number of students, even at the elementary
school level. They argued, however, that the proposed rezoning should be denied because adding
even a small number of students to an overcrowded school has an adverse impact. They relied for
support on Malmar Associates v. Board of County Commissioners for Prince George’s County, 260
Md. 292, 272 A.2d 6 (1971), in which the court upheld the denial of a density increase based on
evidence of school overcrowding. The court in that case made the oft-quoted statement that even a
small number of students can cause an adverse impact because “if the cup is already completely full,
even one additional drop will make it overflow.” 260 Md. at 307. The Opposition failed to recognize
that while Malmar permits a legislative body to block a development based on even a small addition to
an overcrowded school, it does not require such a decision. In the present case, the District Council
bears the responsibility to decide whether the proposed reclassification should be denied because it
would add three students to an elementary school that is over-capacity and is expected to remain so.
Based on the small number of students involved and the Council’s past decisions in zoning matters,
the undersigned does not consider the potential impact on public schools sufficient to justify denial of
the application.

As noted by Mr. Rivkin, the proposed development would serve the public interest in
increasing the housing stock in the County, which is suffering from increasing housing shortages. See
Ex. 9 at 3, Tr. April 2006 at 61-62.

Accordingly, having carefully weighed the totality of the evidence, the Hearing Examiner

concludes that approval of the requested zoning reclassification would be in the public interest.



G-819 Second Suppl. Report Page 75

VI. CONCLUSIONS

Based on the foregoing analysis and after a thorough review of the entire record, |

reach the conclusions specified below.

A. Development Plan

1. The requested reclassification to the TS-R Zone is in substantial compliance with the
use and density recommended by the Bethesda CBD Sector Plan. It does not conflict with the county
capital improvements program or any other county plan or policy.

2. The Development Plan would comply with the purposes, standards, and regulations of
the TS-R Zone, would provide for the maximum safety, convenience, and amenity of the residents of
the development and would be compatible with adjacent development.

3. The Development Plan proposes conceptual internal vehicular and pedestrian
circulation systems and points of external access that would be safe, adequate and efficient.

4. By its design, by minimizing grading and by other means including environmental
restoration and reclamation, the proposed development would tend to prevent erosion of the soil and
preserve natural vegetation and other natural features of the site. The application is exempt from
forest conservation requirements under Chapter 22A. Requirements for water resource protection
under Chapter 19 would be satisfied.

5. The submitted documentation of the intended ownership and method of perpetual
maintenance of areas to be used for recreational or other common or quasi-public purposes is

adequate and sufficient.

B. Zoning Request

Application of the TS-R Zone at the proposed location would be proper for the
comprehensive and systematic development of the County because the proposed development would
be compatible with land uses in the surrounding area, would satisfy the purposes, standards and

regulations of the zone, and would serve the public interest.
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VIl. RECOMMENDATION

I, therefore, recommend that Zoning Application No. G-819, requesting reclassification from
the R-10 and R-60 Zones to the TS-R Zone of 22,546 square feet of land comprised of part of Lot 5,
Block 24B, Edgemoor subdivision, located at 4802 Montgomery Lane, Bethesda; part of Lot 6, Block
24B, Edgemoor subdivision, located at 4804 Montgomery Lane, Bethesda; part of Lot 8, Block 24B,
Edgemoor subdivision, located at 4905 Hampden Lane, Bethesda; and part of Lot 9, Block 24D,
Edgemoor subdivision, located at 4901 Hampden Lane, Bethesda, all in the 7th Election District, be

approved in the amount requested and subject to the specifications and requirements of the final

Development Plan, Exs. 116(a) — (c); provided that the Applicant submits to the Hearing Examiner for

certification a reproducible original and three copies of the page A0.02 of the Development Plan

approved by the District Council, Exhibit 116(b) within 10 days of approval, with all land proposed for

dedication as public right-of-way clearly indicated, in accordance with 8 59-D-1.64 of the Zoning

Ordinance.
Dated: July 14, 2006

Respectfully submitted,

Francoise M. Carrier
Hearing Examiner



